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This issue is respectfully dedicated to the Honourable Frank Ford, 
latterly a Justice in Appeal of the Supreme Court of Alberta 














THE HONOURABLE FRANK FORD 


By Georce B. O’Connor, LL.D. Alta.) 
Chief Justice of Alberta 


It is given to few men to be both a brilliant advocate and an able judge 
in a legal career of three score years. Such a man is the Honourable Frank 
Ford, who retired recently as a Justice of the Appellate Division of the Supreme 
Court of Alberta after an outstanding success in three Provinces in Canada. 
each of which appointed him as one of Her Majesty’s Counsel. Born to James 
and Catherine Ford of Toronto, he attended in turn the Toronto Public 
Schools, Ontario Academy and Osgoode Hall. He read law with the famous 
D’Alton McCarthy, was called to the Bar of Ontario, and practised law in 
Toronto. In 1906 he was appointed Deputy Attorney General of the Province 
of Saskatchewan. He was called to the Bar of Alberta in 1910. Shortly after 
coming to Edmonton he became a lecturer at the University in the Faculty 
of Law, his main subyect being Conflict of Laws. In 1923 he was given the 
rank of professor and on his retirement in 1926 he was retained on the faculty 
as an honorarv professor. As a Bencher of the Law Society and chairman of 
its education committee. he played an important part in the establishment or 
the Law School as it has existed since 1921. He was a Chancellor of the 
University of Alberta. 


In 1926 he entered upon a distinguished career as a Judge of the Supreme 
Court of Alberta, and in 1936 as a Judge of the Appellate Division of that 
Court. Space will not permit an account of the many important decisions in 
which he participated. It is only possible to mention a few. 

His dissent in R. v. Ambler’ on the question of how far a trial judge must 
go in making it clear that in “charging himself” in a criminal case that he 
knows and has in mind the law as to corroboration of an accomplice may be 
said to be generally accepted. At least the modification of the view of the 
majority in that case made in his reasons for judgment in R. v. Joseph* cannot 
be questioned. 


Jacques v. Hopkins and Hopkins* dealing with gifts and the foundation 
of equitable estoppel has been recently referred to as a leading exposition ot 
the law. 

His judgment in Watt v. Adams Bros. Harness Mfg. Co.,* written for the 
Appellate Division while still a member of the Trial Division, dealing with the 
duties of landlords in respect of dangerous premises, is to be found referred 
more than once in Williams’ Landlord and Tenant. 

In R. v. Fane Robinson Ltd.° in which it was held that corporations a:. 
liable to conviction for crimes involving mens rea he launched out more buidly 
than did Finlay J. in R. v. Cory Bros. & Co. Ltd., and it is interesting to note 
that it was not until three years later that the English Courts finally settled the 
law as the Alberta Appellate Division had done and did so on almost identica! 


5 








-easoning in R. v. 1.C.R. Haulage Ltd.’ and Director of Public Prosecutions v. 
Kent & Sussex Contractors.” 

“oster v. Kerr’ and Arcand v. Kaup"® settled the law relating to joint tort 
feasors and the principle of contribution. 

[In Will v. Bank of Montreal’* he broke fresh ground by following a judg- 
ment of the House of Lords who commented unfavourably on an opposite 
decision of the Privy Council. 


He is known to have had the “pride of the author” in his written judgments. 
‘This doubtless led to that conciseness of diction and clarity of expression which 
_haracterize many of his reported reasons. 

An outstanding characteristic was his deep sympathy for every prisoner, 
and his insistence that justice should not only be done, but be seen to be done. 
On appeals from sentence, unless the prisoner had a lengthy record of convic- 
tion, he invariably favoured reduction of sentence. 


in conclusion, I repeat the words I said to the Bar when Mr. Justice Ford 
announced his retirement: “He is one of the ablest and most experienced 
judges of this or any other court.” 


111938] 2 W.W.R. 225, 70 C.C.C. 306. 
211939} 2 W.W.R. 69, 72 C.CC. 28. 

[1931] 2 W.W.R. 277, 25 Alta. L.R. 372. 
4[1927] 3 W.W.R. 580, 23 Alta. L.R. 94. 
[1941] 2 W.W.R. 235, 76 C.C.C. 196. 
6[1927] 1 K.B. 810. 

711944] 1 K.B. 551. 

*F1949] 1 K.B. 146. 

211940} 1.W.W.R. 385, [1940] 2 D.LR. 47. 
.9T1939] 1 W.W.R. 615, [1939] 2 D.LR. 456. 
1(1954), 11 W.W.R. (N.S.) 494, [1954] 2 D.L.R. 702. 
2211931] 2 W.W.R. 364, [1931] 3 D.LR. 526. 


A SYMPOSIUM ON THE LAND TITLES ACT 


The Law Society of Alberta Meeting, Calgary, 
Alberta, January Sth, 1955. 


The panel consisted of the following: 


Chairman: Mr. D. E. Lewis, 
Regional Solicitor, 
Imperia! Oil Limited, Calgary. 
Members: Mr. G. A. C. Steer, Solicitor, 
Messrs. Milner, Steer, Dyde, Poirier, Martland & Layton, 
Edmonton. 
Mr. J. H. Laycraft, Solicitor, 
Messrs. Nolan, Chambers, Might, Saucier, Peacock & Jones, 
Calgary. 
Mr. D. C. Prowse, Solicitor, 
Messrs. Fenerty, Fenerty, McGillivray, Robertson. 
Prowse & Brennan, 


Calgary. 

Mr. A. W. Henricks, Manager, Law Department, 
Shell Oil Company, 

Calgary. 

THe CHairMAN: The purpose of the Panel is to review the law relating to 
the method of registering mineral titles in the Province of Alberta and its 
effect. We intend to analyze the advantages and disadvantages of the present 
system. We submit that in order that a more satisfactory system of registration 
may be evolved, the present weaknesses must be alleviated. 


The Benchers of our Law Society have been requested by the Premier of 
the province to make recommendations for changes in the present act which in 
their opinion, if adopted, would strengthen the Torrens System pertaining to 
the registration of mineral titles. This could take the form of a separate regis- 
tration system based either on the Torrens System or the Registry System or 
a combination of both. 


It is not our intention to make any specific recommendations for amend- 
ments or changes as a Panel, but we intend to open the subject and give our 
individual ideas on the problem and its solution so that further consideration 
may be given at this meeting to the problems raised and so that your con- 
clusions may be of use to the Benchers in compiling their brief for the 
government. 


There are, as you are aware, two modern systems in use in the Dominion 
of Canada under which land is registered. First, the registration of deeds 
system or the “Registry System,” which is in effect in many parts of Eastern 
Canada. It provides a place or places wherein all documents relating to land 
can be registered and examined. In essence, this system may be summed up 
by stating that every person dealing with land is deemed to have notice of everv 
document which is registered in the registry office and consequently is aware 
of the legal effect of that docuntent. Awareness of an unregistered document 
is also considered in most jurisdictions to be actual notice. 
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A person dealing with land must go to considerable trouble to discover the 
state of the title and to determine whether or not his predecessor in title is 
capable of passing a clear title. Unless a statute in the jurisdiction using the 
system shortens the period, such as in Ontario where the period during which 
a search has to be made is shortened to 40 years, every document from the 
original grant. must be examined and interpreted. Because of the mechanics 
of searching, a solicitor works backward, starting with the original document 
and going back to the original grant or the statutory limitation. The reason 
for this is that the documents are registered under names in most instances and 
not by land description. Another registry or index book contains the encum- 
brances (mortgages, releases, etc.), so that it is a very lengthy and difficult 
job to search land. 


The other system with which we are familiar, the Torrens System, tries to 
correct the cumbersome method of searching and to add certainty to the title. It 
is upon this system that the Alberta Land Titles Act is based. Land is regis- 
tered by description and all documents affecting the land in a given area are 
registered in a central Land Titles Office. Upon registration of a document, 
the Registrar states its legal effect by the issuance of a Certificate of Title 
which the state warrants to be valid. Thus, any purchaser, in theory, needs 
only to ascertain that the person with whom he deals is the holder of a current 


Certificate of Title of land. 


In practise, however, the draftsman of a Torrens statute must recognize 
that, despite the other precautions, mistakes will occur and that in some cases 
either a purchaser will not get a title for which he has paid or alternatively that 
a creation of a title for a bona fide purchaser will deprive the owner of his 
interest. Thus, there must be balanced the competing claims of the purchaser 
who desires a speedy and economical system of ascertaining title and of the 
landowner who desires that any title obtained will be secure against loss. 


The system was devised in this province during a period when, with very 
few exceptions, surface lands were the principal interest and this system has 
operated most successfully. Since the discovery by Imperial Oil Limited of 
oil near Leduc in 1947, the value of the minerals has in a great many instances 
greatly exceeded the value of the surface. Everyone is now aware of the 
vital distinction between surface lands, and mines and minerals. This has led 
to careful scrutiny of existing titles, particularly when passing mineral lands. 
The weaknesses of foisting a system pertaining primarily to surface upon 
minerals have emerged. A minor criticism has also been made of the method the 
Crown uses in holding and registering mineral interests in lands which are 
the property of the Crown. 

The object before this Panel is to examine the present land holding acts and 
systems of freehold and Gitwn land registration, keeping in mind the primary 
features of the indefeasibility under the Torrens System and its defects. 


CONCLUSIVENESS OF THE CERTIFICATE OF TITLE 


Putting aside section 61 of the Land Titles Act. there are three exceptions 
to indefeasibility in the Act as it exists at the present time. 


These are fraud, misdescription, and prior Certificate of Title. Of these 
exceptions the only one which had been exhaustively considered prior to the 
Turta case was fraud. That exception needs no discussion here. 


The other two exceptions were directly raised by the Turta case and per- 
haps before considering them it would be helpful to review the facts of that 
case 1n a very condensed form. 


In the year 1903, Canadian Pacific Railway Company acquired a Certificate 
of Title to the north west quarter of 17-50-26 West of the 4th, inclusive of 
mines and minerals. 


in 1908, Canadian Pacific transferred this quarter section to Mike Pod- 
gorny, reserving to itslf “all coal and petroleum”. 


The Registrar, in error however, issued a Certificate to Podgorny which 
reserved only coal to the C.P.R. In addition to this he cancelled the C.P.R.’s 
Certificate of Title in full. 


‘Inder these circumstances there was no doubt that Canadian Pacific could 
have recovered the petroleum from Podgorny. 


The situation, however, did not remain unaltered. Turta, through a num- 
ber of transfers, in none of which any reservation of petroleum appeared, 
ultimately acquired title to the whole quarter section. The only reservation in 
his title was coai. Because Canadian Pacific’s title was cancelled in full, 
Turta’s title was the only title in existence for the petroleum. 


In 1943, the Registrar corrected the chain of title by adding a reservation 
of petroleum. He also corrected the original C.P.R. title by adding to the 
memorandum of cancellation the words, “Ex. Coal and Pet.”. 

The jurisdiction of the Registrar to make these corrections need not be 
considered here except to say that his acts were ultra vires. The real problem 
is what interest Turta had acquired in the minerals. 

The answer depended on an interpretation of sections 62, 159 and 171 (e) 
and (f) of the present Land Titles Act. The effect of these sections in sum- 
mary form is as follows: 

Section 62 of the Act provides that a Certificate of Title is conclusive 
evidence that the person named therein is entitled to the land except in three 
cases. These are: fraud, “except as to any portion of the land included in the 
Certificate of Title by wrong description of boundaries or parcels”; and 
“except as against any person claiming under a prior Certificate of Title to the 
same land”. 

By section 159, it is provided that no bona fide purchaser shall be apes 
of land of which he is registered as owner on the plea that his transferor wa 
vegistered as owner through fraud or error, except in the case of misdesriso 
as mentioned in section i57. To be bona fide within the meaning of sec 
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159, the purchaser must satisfy the terms of section 189 of the Act: that is, he 
must not be fraudulent, but he is not bound to enquire into the circumstances 
in which the land was acquired by his transferor. Nor is knowledge of an 
outstanding, unregistered interest considered as fraud under the Act. 


Section 171 provides that no action to recover land shall lie against an 
owner except in specific cases. Two of these, namely subparagraphs (e) and 
(f), are important enough to justify a direct quotation of their material terms. 


These deal with misdescription and prior certificate: 


(e) The case of a person deprived of or claiming any land included in any . . . Certificate 
of Title to other land by misdescription of the other land or of its boundaries as against the 
owner of the other land. 


(f) The case of an owner claiming under an instrument of title prior in date of registration 
under this Act . . . in any case in which two or more grants or two or more certificatse of 
title are registered under this Act . . . in respect of the same land. 

These sections show that if what had occurred in the Turta case was mis- 
description or prior certificate of title, Turta would iose. 


The Court dealt with both these exceptions to conclusiveness of the Certifi- 
cate of Title. 


Insofar as misdescription was concerned, Mr. Justice Rand was prepared 
to say that it was not the Registrar’s function to describe land but merely to 
transcribe what appeared on the transfer submitted to him for registration. 
As a consequence Mr. Justice Rand held that the Registrar could not misde- 


scribe land. 


He also, however, agreed with the other five judges who composed the 
maiority in their conclusions as to what constitutes misdescription. The 
conclusion reached by the learned judges was that for there to be misdescription 
there must be a Certificate of Title for a parcel of land and included in that 
Certificate, there must be other land owned by another person. The best 
example of how a case of misdescription might occur 1s given by Mr. Justice 
Kellock, who said: 


An owner of land making application to bring it under the Land Titles Act might include 
in the description of the land, other land belonging to another person which had not been 
brought under the Statute. On receiving a certificate of title for his own as well as such other 
land, such certificate holder would be in a position to deal with it in favor of others, thus 
depriving the original owner of the land by misdescription. 

The explanation is obviously founded on a reading of section 171 (e) of 
the Land Titles Act. When, however, we attempt to carry this definition or 
explanation into the Act itself it is necssary to visualize two parcels of land 
owned by two individuals A and B and in two separate titles. A transfers his 
land and in so doing misdescribes it so that his transferee gets not only A’s 
land but a part of B’s land also. But it seems obvious that the chances of the 
Registrar’s cancelling B’s Certificate of Title are most remote since he has not 
in his hands a transfer referable to B’s Certificate of Title. Such a situation 
would, therefore, apparently result in a case of prior certificate of title and it 
would appear that misdescription was intended to apply only to a case such as 
that given in the example by Mr. Justice Kellock, and that it was incorporated 
into the statute to protect owners of unregistered land. 
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it seems to be impossible to go further than as indicated above in attemp: 
ing to define misdescription. In any event it is now settled that misdescription 
does not include an error by the Registrar in carrying cut his mandate as set 
out in the transfer by the transferor. 


Turning to the second problem, that is prior certificate, the majority deci- 
sion was that this was not a case of prior certificate. The decision rests on the 
simple fact that Canadian Pacific’s title was cancelled on the register. 


In so holding, the majority of the Court rejected :an argument that in law 
a title could not be considered as cancelled unless it was cancelled in accordance 
with the provisions of the Act. 


The reasons for judgment do not go into the question of prior certificate 
beyond this point. They do not say when an existing certificate of title wiil 
defeat another title. 


Obviously the exception of prior certificate of title applies to a case where 
there are two grants from the Crown, both of which are registered (for the 
same parcel of land). 


It seems that it also obviously applies where A sells his land to B and then 
to C and both B and C get registered and commence two chains of title. 


The only situation in which there might be some doubt 1s the one where 
there is only a single chain of title. For example, if in the 7urta case, the 
original C.P.R. title had not in fact been cancelled in full, would it have been 
a prior certificate of title wnich would prevail over the interest of ‘Turta. who 
was a bona fide purchaser for vaiuc? The doubt is raised by section 159 ot the 
Act, which makes no mention of prior certificate. That section says: 

Nothing contained in this Act shall be so interpreted as to leave subject to action of eject- 
ment any bona fide purchaser on the ground that his transferor has been registered as owner 
through fraud or error. . . . 

The section makes no mention of prior Certificate of Title, and this was 
one of the grounds upon which Egbert J.” held that the title of Canadian 
Pacific was not a prior Certificate of Title in this case. The same reasoning 


was applied by Parlee J.A.° 
The question is, however, left undecided. 


THe CHairMan: Mr. Steer emphasized protection being given the 
purchaser. A person is only a purchaser for a very short period of time. 
Mr. Laycraft, in what way has the position of the owner been protected? 


THE ASSURANCE FUND 


A comprehensive system of title assurance is a fundamental part of ¢i: 
Torrens System. The English land system supported the titie owner agzins 
ali comers and before a purchaser acquired title he had numerous equitali. 
obstacles to overcome. The purchaser is, however, more of a darling o: the 
Torrens System than he ever was of Equity in that he acquires an iadefeassvie 
title even though he has notice of conflicting interests. 
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It a land system is to disregard the experience of centuries of equitable 
cules, it must provide a compensation for the hard cases against which Equity 
would have relieved before the statutory systems were introduced. It is inter- 
esting to note that a committee of the House of Lords, reporting in 1850 on 
reforms in the land law, stated that any scheme must involve either state 
insurance or private insurance for land owners and purchasers who lost the 
protection of the equitable rules. 


Similarly the textbook writers recognize the assurance fund as an essentia! 
b] ° 1 . 
ot the system. In Hogg’s Australian Torrens System’ the two essentials of the 
system are stated as: 


(a) A warranty by the State of an indefeasible title in favour of a person registered as the 
owner of an interest in land. 


(b) The creation of an assurance fund from the contribution of registered proprietors to 

answer any loss occasioned by wrongful registrations 

An examination of the assurance fund provisions of half a dozen of the 
leading Torrens statutes clearly shows the common origin of these sections. 
In the Alberta statute, section 157 creates the right of action against the 
assurance fund. Its language is virtually identical with section 186 of the New 
Zealand Act, and quite closely resembles section 246 of the Victoria Act. The 
typical provision provides for compensation to: 

(1) A person who sustains loss or damage through-omission, mistake or 
misfeasance of the Registrar, 


(2) A person deprived ot land through bringing it under the Act, 
(3) A person deprived of land through registration of another as owner 


by error, omission or misdescription in a certificate of title, and who is barred 
from bringing an action for recovery of land. 


The analogy to an insurance policy should not be carried too far, however. 
Except in the case of the Registrar’s error. the fund is liable only as a-last 
resort. If there is another defendant who is also liable, he must be attacked 
and judgment will be given against the Registrar only if the judgment against 
the co-defendant is not satisfied. 

The right to recover from the fund accrues only when an action has been 
brought against the Registrar and judgment has been obtained. Thus, however 
generous the assurance fund provisions are, they are completely dependent 
upon the limitation of the time within which an action may be brought. 


Prior to 1949, the limitation period where the action related to an error, 
omission or misdescription was six years from the time when it was first dis- 
covered. In 1949, however, the legislature saw fit to change the word “discov- 
ered” to “made”. This slight change of wording made a drastic change in the 
imitation. If your title to mines and minerals was cancelled in 1930 and you 
discovered it only in 1950 the remedy was gone when the discovery was made. 
Previously time would have started running only in 1950. 

Moreover, the Alberta limitation provisions contain a trap within them- 
selves, since notice must be given to the Attorney-General three months before 
an action is commenced. Thus, if concrete steps have not been taken towards 
a supreme court action within a period of five years and nine months after ax 
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error, omission or misdescription has been discovered, the right will be foreve: 
ti. 

[t seems clear that the 1949 changes were intended by the iegisiature to 
protect the assurance fund from mines and minerals claims. The 1949 session 
of the legislature saw numerous fundamental changes to the iaw relaung tc 
mines and minerals. In addition to the changes to the Land Titles Act, the 
Mines and Minerals Act and the Public Lands Act were passed and substantia! 
changes were made in the Mineral Taxation Act. 

While the amendment to the limitation provisions was intended to limir 
mines and minerals claims, there 1s no doubt that it restricted the limitations 
with respect to the surface owner at the same time. If the change in limitattor: 
periods virtually destroyed the Torrens System as it relates to mines and min- 
erals, it did the same thing to surface titles. 

It the Registrar, by error, cancels the title to your house and it passes from 
the new registered owner to a bona fide purchaser you must discover the errur 
within six years or you will have lost not only your house, but your claim ro 
compensation. It is no answer to say that such an eventuality is unlikely. ‘The 
assurance fund was intended to guard against just such unlikeiy events. 

The highest hurdles placed before the mineral owner who has suffered ios: 
by the workings of the Torren System are found in section 167A, which was 
added to the statute in 1949 and amended in 1953. 

(1) A claimant recovers only the moneys actually paid tor mines and 
minerals plus a maximum of $5,000 for loss of profit. 

(2) No person has an action arising out of the disposition of mines and 
minerals after March 29, 1949, uniess the Registrar has issued a minera! 
certificate. 

The section directs the Registrar to search and examine the ownership of 
the interest in mines and minerals, and if it is found that the person purporting 
to make the disposition was the correct owner of them, his mineral certificate 

; 
is issued. 


In actual practice, the Registrar will not issue a mineral certificate unless 
the ownership of the parcel is plainly beyond doubt. Even if the error occurred 
betore 1949, the holder of a lease dated after 1949 can recover nothing from 
the fund. Or course, by March 29, 1955, the six-year limitation period would 
preclude recovery tor error before March, 1949, in any event. 


Section. 167A very effectively shields the fund against claims for old errors 
in the register. The section has excited the admiration of the Saskatchewan 
government and was copied into the statutes of that province in 1951 to restrict 
the remedies available to its mineral owners. 

The mineral certificate should not be thought of as a certificate of title. 
In fact its principal eftect is to certify that the holder of it has freed himse!i 
from the disability of not being able to sue the assurance fund at all, but can: 
now sue for his “out-of-pocket” expenditures plus $5,000 loss of profit. 

ir should not be assumed that the Alberta Land Titles Act is the one 
villain among ali the “true-blue” Torrens Systems. The statutes of a number 
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ot other jurisdictions use the device of the limitation period *« protect the 
assurance fund. Manitoba, Saskatchewan, British Columbia. \Victorta and 
New Zealand, to mention only a few, iimit the time within which an action 
may be brought to six years from the date of deprivation of lana. Nor are 
Full claims against the fund allowed in ail jurisdictions. {n Victoria the value 
of buildings and other improvements put on the iand subsequent to deprivation 
is excluded or limited. 

Indeed. the more generous limitation provisions have been in effect in 
Alberta during only a few years uf our historv. Prior to i941, the limitation 
period in Alberta had aiways been six years from the date of deprivation. 
Writing in i920, Mr. Hogg was able to say that the claimant's knowledge 
or lack of knowledge was immaterial in ali important iand titles acts. 

Ir, 1941 came the change that time wouid run only from the date that the 
claimant had knowledge of the error, omission or misdescription. 

n all justice, therefore, I am bound to say that the 1949 change which I 
criticize so severely merely made Alberta’s limitation provisions the same as 
those in virtuaily all other Torrens Systems. 

During the eniightened years from 1941 to 1949, Alberta assurance fund 
provisions were probably the most generous to be found. Nevertheless, perhaps 
Alberta should not shrink from generosity. 


THe CHAIRMAN: Mr. Prowse, the discussion until now has con- 
sidered the Certificate of Title of the purchaser as owner. As you are 
aware, dispositions of land take a number of forms other than the regis- 
tration of a Transfer, such as mortgages, leases, easements and the like, 
which are brotected by way of Caveat. In some instances, the legality of 
the Caveat may be questioned or it may be of no avail. Would you 
give us the benefit of your study on some of the problems raised by 
Caveats? 


CAVEATS 


As the scheme under the Torrens System of registration is to recognize only 
egistered interests in land, and as the Act only provides for rhe registration 
of a few simpie instruments which pass a registered estate or effect a registered 
charge on land, of necessity provision is made in the Act to permit a person 
claiming an interest in iand to have a memorandum of his ciaim noted on the 
title to thar land. Section 131 of the Land Titles Act permits a person ciaim- 
ing an interest “howsoever in any iand” to register a Caveat. The registration 
of a Caveat serves two purposes: first, it serves as notice of the Caveator's 
claim to ali persons dealing or proposing to deai with the owner of such land. 
and second, the time of registration prima facie determines the priority of the 
Caveator’s claim in reiating to competing ciaims against the same land. i iiave 
used the word “prima facie” as in some circumstances apparent priority can 
be displaced. I have in mind the provisions of section 189 of the Act. 

I do not want to deal with Caveats generally but rather with one question 
rhat does arise when a Caveator assigns ail of his right, title and interest in and 
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te certain lands atter he has protected that claim by the registration of a 
Caveat and thus established the priority of his claim. 

Under section 13i, any person claiming an interest in land may file a 
Caveat, and under section 136, the same person may withdraw his Caveat by 
giving written notice to the Registrar. Further, under section 137, any person 
claiming an interest in the land may serve a notice upon the Caveator requiring 
him to take proceedings to substantiate his claim. in the event that he does 
not take such proceedings within the time limited by the notice, then his Caveat 
will lapse. In view of these provisions. an assignee who files a Caveat relying 
on his assignor’s Caveat for purposes of priority may find himselr in a pre- 
carious position. Let us assume the following facts: 

(1) A is the registered owner in tee simpie oi a quarter-section of land. 

(2) Agranrs a petroleum and natural gas lease to . 

(3) Thereatrer A grants a second petroleum and naturai gas tease to C 

(4) C, being more familiar with provisions of the Torrens System, files 
the first Caveat. 

On these facts and in the absence of fraud. it follows from the sections of 
the Act dealing with prioritv thar C’s lease torms the first encumbrance against 
A's title. 

if we now assume that B files 2 Caveat and that thereafter C assigns his 
lease to D, who files a Caveat, it follows that D’s claim to priority over B 
depends upon his right to claim the benefit of C’s Caveat. 

This question was considered in Gas Exploration Company of Alberta 
Limited and Lee v. Cugnet’, where Mr. justice Graham held: 


I have had, therefore, tu consider the position of an assignee of the lessee’s interesi in + 
petroleum and natural gas lease and tne cesuitant position of a caveat registered by the origina! 
lessee and based on the said lease. i can find no authority dealing with this specific point but 
have reached the conclusior that the assignee, having been granted an assignment of all the 
interst of the assignor in and under the iease, would he entitled to rely on the right of priority 
secured by the caveat registered by rhe assignor and that as a result the assignee is entitled to 
have the caveat continued. This reasoning and the conclusion I have reached would be equally 
applicable 1 the interst of the assignee is turther assigned. To hold otherwise would. im my 
opinion, deny the effect of the tuimg and regisration of a caveat under the provisions of thx 
Land Tities Act ard of the Torrens System of land tenure * 

This is the only case I have tound dealing with this point and there are no 
specific provisions in the Act covering the question. When one considers the 
number of leases that could be affected if this case were not tollowed in cur 


province. the seriousness of tne problem becomes apparent. 

The.question becomes more complicated it we assume that for some reason 
C decides to withdraw his Caveat, or if C, on receiving a notice to take pro 
ceedings to substantiate his iaim, fails to advise D and throws the notice in 
his waste paper basket because he 1s no longer interested in the land. In either 
case, the result may be that atrer C’s Caveat had lapsed or had been withdrawn 
B’s lease would become the first encumbrance and would find his priority lost 
even though he had no notice and consequentiy ne opportunity to take steps 
to protect his interest. 

It would appear that all D could do would be to hope that another court 
would extend the application of the “common sense’” which formed the basis 








of Mr. Justice Graham’s decision. The suggestions I make for your consid- 
eration are: 

(1) That the Act be amended to give an assignee the benefit ot ins 
assignor’s Caveat, and 

(2) Until such amendment is made, that an assignee require his assignor 
co change the address tor service on his Caveat so that the assignee will receive 
all notices directed to his assignor under section 137 of the Act. 


{xe CHatrman: Thank you. Mr. Prowse. You have helped us 
in understanding the dangers inherent in Caveats. However, there are 
other exceptions statutory in form which may overrule the Land Titles 
Act and nullify or vitally affect the existing Certificate of Title. If 
you have considered any of these, would you give us the benefit of your 
deliberations? 


THE HIEBERT CASE 


The exception set out in section 61 (a) of the Land Titles Act, which reads 
as follows: 
The land mentioned in any certificate of title shall be subject to: 


i (a) Any subsisting reservation or exception, including royalties, contained in the originai 
zrant from the Crown ; 


must be considered in the light of the decision of the Supreme Court of 
Canada in Canadian Superior Oils of California and Hiebert v. The District 
Registrar of the Land Titles District of Portage la Prairie’, where the facts 
were as follows: 

(1) The Province of Manitoba placed certain lands under the provisions 
of the Real Property Act® and obtained a certificate of titie in the name of 
His Majesty in the Right of the Province. 

(2) The Crown then sold the land and executed a transfer in the form 
set out in the Real Property Act which purported to transter to the purchaser 
“all our estate and interest in the said lands”. 

(3) Section 3 of the Real Property Act provided “. . . land shall extend 
to and include . . . mines, minerals . . . unless such are specially excepted”. 

(4) Hiebert eventually became the registered owner in fee simple of the 
:and as the bona fide purchaser of the same from a person who was also regis- 
tered as owner in fee simple. 

(5) } Hiebert granted a petroleum and natural gas lease to Canadian 
Superior Oils. 

(6) Canadian Superior Oils presented a Caveat for registration. 

(7) The Registrar retused to accept the Caveat. 

(8) Section 21 of the Provincial Lands Act provided that “no grant from 


> 


che Crown of lands wiil operate as a conveyance of the gold or silver mines or 
anv other mineral therein unless the same are expressly conveyed in such grant”. 

The Registrar and the Attorney-General for the Province of Manitoba took 
che position that by reason of section 21 of the Manitoba Provincial Lands Act 
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the petroleum and natural gas did not pass from the Crown as the same werd 
not expressiy conveyed in the origina! grant from the Crown. Canadian Su 
perior Oils took the position that in view of section 3 of the Rea! Property Acr, 
as there were no express reservations in the original transfer from the Crowa, 
the mines and minerals passed to the transferee and were not reserved by 
section 21 of the Manitoba Provincial Lands Act 

There are numerous conflicting judgments and I will not attempt t» sum- 
marize them bur will take the bold approach and submit that the effect of the 
case 3s: 

(i) That a transfer by the Crown under the Land Titles Act is a grant. 

{2} ‘That the wording of granrs rrom the Crown must be interpreted im 
the light of the definitions tound in the particular Act under which the grants 
were made. 

(3) That in case of conflict between the Pubiic Lands Act and the Lano 
Titles Act, the Public Lands Act will be paramounc as it deals specitically with: 
Crown land whereas the Land Titles Act deals witir iand generaiiy. 

In considering the extent ot the exceptions set out in section 61 (a) of the 
Land Titles Act. it has been the practice to merelv refer to the original gran* 
from the Crown and interpret the wording of that grant in the light of the 
definitions found in the Land Titles Act. For instance, if X Oil Compar: 
wanted to take a petroleum ana natural gas lease trom “A”, who was registerec: 
as owner in tee simple of a piece of land, and a search for the original grav 
from the Crown disclosed no exceotions on the tace of it, we have in the pas: 
assumed that X Oii Company could rely on “A’s” title. In view of this practic: 
I was asked to deai with this case, and 1 wouid submit that such a search :: 
not sufficient and we must now go one step further and consider the provision» 
of the Act under which the originai grant was made in order to interpret rh« 
wording of the grant. 

it will be appreciated that this problem can aiso arise with respect to tar 
grants made under Alberta's Pubiie Lands Act. That Act provides tha:: 


There is hereby reserved to the \.rown out of every disposition of pubiic lands under t!: 
Act... (e) all mines and minerais. 


by virtue ot section 3 (1} of that Act. the same appiies to all lands veste: 
in the Crown in the right of the province. 


THe CHairman: Mr. Henricks, Mr. Frowse has dealt with tri 
Hiebert case and similar situaiions. in the course of vour work have you 
had any dealings with another type of statutory confiict which shoui- 
be considered im a panel of tirts sert® 


SECTION 198 OF THE RAILWAY AC} 


An additiona! problem encountered from time to time in dealing wii 
freehold oti and gas rights is the one posed by section 198 of the Railway 4c: 


The section reads as follows: 


(1) The company is not, uniess the same have been expressly purchased, entitled :° ay 
mines, ores. metals, coal, slate, mineral oils, gas or other minerals in or under anv iand: 
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purchased by it, or taken by ic under any compuisorv powers given it by this Act, except only 
such parts thereof as are necessary to be dug, carried away or used in the construction of the 


works, 


(2) All such mines and minerals, except as aforesaid, snaii be deemed to be excepted trom 
the conveyance of such lands, unless they have been expressly named therein and conveyed 
thereby. 


For a simple statement of facts which will help to iilustrate the problem, let 
us assume that Smith in 1915 was the owner of an estate in tee simple ot and 
in the north west quarter of section 10. That year he sold <o the railway 
company six acres for a right-of-way across his land. The transter was simple, 
the description of the land was, of course, by reference to a surveyed pian, but 
there was no reservation or exception of any mines and minerals and the title 

-for the six acres which issued to the railway company likewise contained no 
eservation or exception of mines and minerals. 


The problem is, did the railway company acquire a good titie to the min- 
erals which it could pass on to others? 


It is, I think, clear that the acquisition and ownership cr iand is a matter 
of property and civil rights under section 92 of the B.N.A. Act and thus is 
prima facie within the jurisdiction of the provincial legislatures. Appiying the 
many and varied decisions of the courts to the factual situation, it can properly 
be said that the acquisition of iand for railway construction and ali the inci- 
dents of such acquisition are necessarily incidentai to legisiation by the Parlia- 
ment of Canada respecting railways and therefore a valid subiect for legislation 
by Parliament. 


Subsection 29 of section 91 of the B.N.A. Act is one of the items to which 
the exclusive legislative authority ot the Parliament of Canada extends. The 
subsection reads: 

Such Classes of Subjects as are expressly excépted in the Enumeration of the Classes ot 
Subjects by this Act assigned exclusively to the Legislatures of the Province. 

Subsection 10 of section 92 provides that the provincial jegislatures have 
exclusive legislative power with respect to 

Local Works and Undertakings other than such as are the following Ulasses: 

(a) Lines of Steam or other Ships, Railways . . . connecting tie Frovince with any other 

or others of the Provinces, or extending beyond the Limits ot the Province. 

In Montreal v. Montreal Street Ratiwav. Lord Aikinson said: 

Now the effect of sub-s. 10 of s. 92... is . . . co transter the excepted works mentioned 
in sub-heads (a). {b), and (c) of it into s. yi. and rhus to piace them under the evctusive 
jurisdiction and control of the Dominion Pariiament. 

In A.G. for Canada v. A.G. fer B.C." Lord Tomlin revrewed the authori. 
ties and then stated:’ 

It is within the competence of the Dominion Parliament to provide for matters which 
though otherwise within the legisiative competence of the provinciai lecislature. are necessariiy 
incidental to etfective legislation by the Parliament of the Dominion upon a subject vf !ezts- 
iation expressly enumerated in s. Y1. 

And so, of course, if this line of reasoning is followed the excepted works in 
section 92 are transferred into section 91 so as to become expressly enumerated 
therein and anything that can be considered necessarily incidental is within the 
competence of Parliament. 
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There are other cases to which reference can be made for authority fer tne 
above proposition if vou wish to support that contention. I might point out 
that in the rwo cases which i cited the Privy Council affirmed the eariier 
judgments of the Supreme Court of Canada 

‘There seems to be ampie authority for the Parliament of Canada to have 
empowered the railway company to purchase minerals in excess of those neces- 
sary tor the work involved, so that if the mineral rights under our quarter- 
section had heen ‘expressly purchased” it would have been within the comps 
tence of the railway. 


But can it not he said with some force that these words “expresslv pur- 
chased” are satisfied by the following provisions of section 8 of the Transfer 
and Descent or Land Act, which reads. in part, as follows: 


No words of limitation shali be necessary in any transter or conveyance of any iand in orde* 
to transter all or anv ritle therein, bur every inscrument transferring land shail operate as 21 
absoiute surrender of ail such rignt and tle as the transteror has therein at the time of tis 
execution, uniess 4 contrary imcention 1s expressed in the transter or conveyance: but nothing 
herein contained shall preclude any transter trom operating by way of estoppel; .. . 


There 1s more to the section but I do not believe that it is material to this 
discussicn, 

Consider aiso the pertinent sections of our Land [ities Act. 1 suggest tha: 
1 would not be unreasonable. to conclude that the words “expressly purchased” 
are met by these provisions. 

Subsection ?, however, deals not with powers of the railway but with the 
form and effecr of convevances under our Land Tirles Act and is, of course. 
in direct contiict with certain provisions of our statutes. lt can be torcibiv 
argued without in anv wav aenving the right to legislate regarding the power 
t™» acquire iands. that ths subsection cannor be supported as legislation :nci- 
ental to ratwavs and so within the power of the Pariiament ot Canada, ai 
ieast to the extent that 1t conflicts with provinciai legislation relating co trans- 
fers of land. otherwise ciearly within the iegislative competence of the provun- 
cial legislature. There are strong decisions to the effect that competent railway 
jegisiation does not go on torever nor can 1t cover limitiess matters. 

Assume tor the moment that section 198 of the Railwav Act ts uiira sires 
of the Parnamen: of Canada. that “expressiv purchased” 1s not satisfied as ! 
suggested, and tnat, because the Registrar of Land [ities is presumed to know 
the iaw. he snhouid have reserved the mines ana minerais when Smith trans 
terred the land ro the railway. What is the position of a person whw takes 4 
lease of these mghts trom the railway reiying on the register? Tine J uric 
decision. of course, strongiy supports the position of a bona tide purchases :: 
vaiue as against the ciaims of a person deprived of jand ov the Registra: 
error. Un the assumption mentioned above. tne title of the railwav 1s deieasir:< 
as it had no mght to the minerals and it the intended lessee. relying on th: 
information disciosed pv the existing certificate of tie, dealt with the raiiway 
it may be torcibiv argued thar he acquired a good ieasehoid tle. Further. eve. 
it he knew oi the deteasibiiity ot the railwav’s title, in the absence of fraud. 
he wouid be protected by the provisions or section 189 which protects a bor 
tide purchaser, notice in itseit not being fraud. 








The constitutional aspect of the problem can onty pe tinaily settied bv tire 
courts and | understand some activity in that regard is under way. if it trans 
pires that the railway company, in mv hypothetical situation, does not own the 
nineral mghts, there is the probiem of dealing efrectiveiy with minerai rights 
which tor 50 years have been considered to be owned bv the raiiway. 


If it is not clear now, then it shouid be made ciear that, under our ‘and 
Titles Act, the bona tide purchaser can acquire a good tte. Provision shoud 
ive made for the party deprived of titie through error. 


THE CHAIRMAN: It is my understanding that ihts problem mit ve 
taken before the Courts of Manitoba by way of reievence im the tall « 
this year. it should be verv interesting to fotiuow the uecisions im the 
case, us considerable land will be affected. 

After listening to this discussion and noting the problems ratsed. 
what are your thoughts—as an oil company solicitor—on the need for 
and value of an historicai search? 


HISTORICAL SEARCHES 


The business of drilling for oil and gas is very costiv and very specuiative. 
Notwithstanding some suggestions to thecontrary which from time to ame 
appear in the press and over the air, none of us know realiv where or tor whom 
the oil and gas were originaily made. It costs a great deai to drill even a shallow 
hole and the reward for drilling varies from bankruptcy to tinancial bliss. 


That being the case, the company, be it large ur smaii, planning to driil 
requires assurance that the title to the tract proposed to drill will stana. That 
is where our interest in historical searches begins. 


We consider historical searches absolutely necessarv even though very 
expensive. Now i’m discussing historical searches as we know and do them. 
i’m sure that many of vou have ditterent and better ways, buc we nave round 
our way satisfactory for our purposes. 

Let us start with rreehold oil and gas rights. Upon receiving a request tor 
title opinion with respect to a parcel of treehold rights, we begin a search at 
the Land Titles Office, starting, of course, with the original grant ot land 
from the Crown, commoniy referred to as the patent. if we tind rhar i the 
patent there 1s a reservation of mines and minerais to the Crown, we normally 
assume that our freehold iessor of oii and gas rights may have been deauny 
with sometiung not owned by him, but the mere fact tnat a iease was taken is 
quite enough to arouse our interest in the matter. Assume, however. that the 
original patent does not reserve mines and minerals to the Crown. We then 
work through the chain of title created by all the various dispositions ot those 
rights foliowing them to the present Certificate of Title. On the way vou can 
encounter every conceivable instrument contempiated by the Land Titles Act. 
Some of these can be ignored, particularly where they do not invoive anv 
possibility of a change in interest of the rights being searchea 


za 
ov 


i won’t deal with the ditticuities or probiems that can be found in condic:- 
ing an historical search. Mv colieagues on this nanel have dealt witn the more 
important ones. J wish to make oniv this further observation witn respect to 
our experience in conducting historical searches of freehold oil and gas rignts. 
We have done a great many of them and we nave not encountered very many 
problems. However, those probiems whin nave been encountered are of the 
serious and usually compircated varietv discussed bv mv coileacues. 


1 turn. then, to historical searches of Crown mines and minerals. Jn che 
first place. 5i mav seem to make little sense to comuuct an historical searcn of 
lands owned by the Province of Alberta. I agree that if we could be sure thar 
the province owned each parcel of land with which it purports to deal, our foac 
would be much lighter T would like roa describe in a moment two classes of 
probiems which are giving us rauch concern aitnougn, fortunately, not very 
trequcnt!y 


In our historical searches of Crown oil and gas rights, besides checking with 
the Department of Mines and Minerais, we also do what searching is possible 
at the particular Land Titles Office. In the case of most lands lying north of 
Edmonton, this doesn’t require much work because a relatively small amount 
of this iand has been settled. But in other parts of the province there will be, 
verv often, a very long and sometimes complicated chain of title covering the 
surface trom the original grant from the Crown down to the present certificate. 
Almost without exception when Crown lands are being considered, the original 
grants from the Crown will contain a reservation to the Crown of the mines 
and minerals. We nevertheless run an historicai search on the surface in an 
effort to discover any possibility of the iand’s having been by error or otherwise 
deair with as to mines and minerals on a Certificate of ‘Tit!<. 


The two problems to which I referred a moment ago arise under tix 
Natural Resources Act’ by which in 1930 the Province of Alberta acquired 2 
tremendous amount of natural resources within the province. By making an 
historical search through the surtace tities we can, tor example, encounter this 
situation which will be hypothetical but, 1 assure you, an example of a rea! 
problem. 

Tn 1910, Blackacre was granted by the federal Crown to Smith, reserving 
unto His Maiestv all mines and minerals. 

Following the First Great War. the Soldier Settiement Board in 1922 pu:- 
chased the iand trom Smith on nehalt of a soldier pursuant to the Soldier 
Settlemen: Act. A Certificate of Title was issued in the name of the Soidie: 
Settlement Board, reserving, of course, unto His Maiesty ali mines and 
minerals. = 

In 1947 the provincial Crown granted a petroieum and natural gas lease t 
the Black Velvet Oil Company. In the following vear. 194%. the Soldier Setrle- 
ment Board transferred the land, reserving unto His Maiesry ali mines anv 
minerals. to the soidier presumably on the strength >! the soldier's having 
complied with the requirements of the Soldier Settiemen 4. 


INo parent ts che mines onc minerals haa ever neer grat 


! 








On the tace of it there does not seem to be anv problem. At ail times the 
mines and minerals were reserved to the Crown and, undet rne (Natural Re- 
sources Act, it would seem to follow naturally that these mineral rights would 
pass to the Province of Alberta. Unfortunately, the views taken by tie pro- 
vincial and federal governments are not the same. Section 135 of the Alberta 
‘Natural Resources Act provides that all interests in Crown iands in the prov- 
ince upon the security of which any advance inad been made under the 
provisions ot the Soldier Settlement Act, shall continue to be vested in and 
administered by the Government of Canada for the purpose of Canada. The 
federal Crown takes the position that money was advanced « purchase the 
surface ot this land when the Soldier Settlement Board acquired it in 1922: 
but when the iand was transferred to the Soldier Settlement Board, which is an 
instrument of the Crown, there was a merger of the surface and the minerai 
citle and that the mineral title which had been reserved to the Crown originaily 
was therefore cursed with che stigma of the advance made by the Soldier Setcle- 
ment Board to the surtace, with the result that the mineral rights did not pass 
to the Province of Alberta in 1930. 


Now that problem arises under a system ot Crown muinerai rights regis- 
tration estabiished hy sections 288 and 289 of the Mines and Minerais Act 
which savs iothing whatsoever that would give any comfort. It is conceivable 
that under a registry or a Torrens System the mineral rights, regardless of 
who might own them, could be dealt with on the basis of an indefeasible title 
such as we normally consider attaches to lands held under the Torrens System. 


The second problem which we have encountered arises also under the Nat- 
ural Resources Transfer Act. Again we use a hypothetical case. 


In 1910, Blackacre was granted by the federal Crown, to Smith, reserving 
unto His Majesty all mines and minerals. Smith’s Certificate of Title, of 
course, reserved mines and minerals. In 1928, Smith transferred all his in- 
terest to His Majesty King George V in right ot Dominion of Canada repre- 
sented by the Superintendent General of Indian Affairs. Certiiicate of Title 
which issued in the name of His Maiesty as aforesaid reserved unto His 
Majestv ali mines and minerals. This land was purchased for grazing pur 
poses for a certain band of Indians in the province. In 1950 the provincia! 
Crown granted a petroleum and natural gas lease to the Black Velvet Oil 
Company. No patent to the mines and minerals has ever been granted. 


Now the problem here is a little more complicated than in the case of the 
Soldier Settlement Board lands and I’m not going to discuss ir at any length 
but I will reter you to section 10 of the Alberta Natural Resources Agreement. 
The section provides, in effect, that all lands included in Indian reserves shail 
continue to be vested in the Crown and administered by the Government oi 
Canada tor Canada. We then have to go to the Indian Act to try to deter- 
mine whether these lands are properly inciuded within che definition of 
reserves. Having done that, we are weil on our wav toward solution of the 
problem. Once again the views taken by the provinciai and federal Crown 
respectively are at variance and so an adviser to the Black Velvet Oil Company 
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is asked to climb aboard one of rwo horses and piace his reputation as a legal 
practitioner on the line 

The fact that the problem is not of easv solution is, 1 think, evident by the 
tact that a group of surface owners in an Indian reservation between Calgary 
and Edmonton are presentiy taking action with respect to the mineral rights 
of their lands. 

The question 1s, should aii minerals. freehold and Crown, be under a 
separate system ot registration such as the Torrens Systex:.? 


THe CHAIRMAN: The discussion so far has concerned itself with 
freehold tand owners. As vou are aware, approximately 86 per cent of 
the mineral land in Alberta is owned by the Crown in the right of the 
Province. Mr. Henricks, would vou review briefly the method of hold- 
ing and disposing of Crown iands? Ii must be kept in mind that, should 
a reviston be made of the registration of mineral titles in the province, 
consideration will have to be given to the Crown lands and whether or 
not they should be included in such a system of registration. 


CROWN LANDS 


I would like to commence my discussion of this topic by describing very 
briefly the methods by which the Province of Alberta acquired its ownership 
of something like 86 per cent of the mines and minerals within the province. 

At the time of the incorporation of the province in 1905, the Alberta Act’ 
provided: 


All Crown lands. mines and minerals anc rovaities incident tnereto . . . shall continue to be 
vested in the Crown and administerea by tne Government of Canada for the purposes of 
Canada subject to the provisions ot anv Act ot the Parliament of Canada with respect to road 
allowances and roads or tratis in rorce immediately before the coming into force of this Act. 
which shall applv to the said province with the substitution rhereim of the said province tor the 
Northwest Territorie 


This provision seemed to make it abundantly clear that the province did not 
by the act of incorporation acquire very much in the way of land. 

Another 1905 statute dealing with roads in Alberta and Saskatchewan 
provided for the vesting in the provincial government of existing or subse- 
quentiv created road allowances and the Dominion lands comprised witht 
them. The next year, however, the Dominion government passed another act’ 
which provided for the non-vesting in tne provincial government of mines and 
minerals under anv road or trai! on Domimon iands. 

Under a Northwest Territories ordinance the province was able to acquire 
the minerai rights in tand expropriated for public works. Probably some sma!! 
amount of minerai rights was acquirea under that ordinance. 

By the Land Titles Act, provision was made ror the province’s acquiring 
the lands within any road taken by the province as jong as it was Domimior 
iand and the entire interesc was acquired. But im i9)' chat particular sectior 
ot tne Land Titles Act was amended by the addition ot ianguage to the effec. 
that the Crown ts nor enuties ce any unines or minerais solid. liquic or paseois, 








within, upon or under any lands vested in the Crown under this section unless 
‘ney are expressly purchased. 


‘Then we come to the Natural Resources Agreement’ dated December i4 
1929, which came into force on October i, 1930. by which the interests or the 
federal Crown in all Crown lands, mines, minerals and rovalties derived there- 
trom within the province and all sums due or payable tor such iands, mines, 
minerals or royalties pass to the province subject to the terms ot the agreement 
and to any trusts existing in respect ot chem and subject also to anv interest 
other than that of the Crown in the same. 


At the present time the mines and minerals owned by the Crown are admin- 
istered by the Department of Mines and Minerals under the Mines and Min- 
etals Act.’ I don’t propose to deal at any length with the Mines and Minerais 
Act but I would like to point out one or two sections which are. i think, of 
considerable interest to our question. 


Section 7 makes it clear that every instrument under which any Crown 
minerais are held is subject to the Act and to any regulation made trom ume 
to time or at any time under the authority of the Act and the provisions or the 
Act, and those regulations are as binding upon the holder of the mgits as 
though they had been contained in his lease, iicense or whatever he has. We 
are. I think, particularly concerned for the purposes oi this discussion with oti 
and gas rights which may be acquired and held from the provinctai Crown. 
To mv mind the two most important types of instruments under wnhich rights 
mav be held are petroleum and natural gas reservations and petroleum and 
natural gas leases. 


Petroleum and natural gas reservations do not, of course. grant anv interest 
in the land to which they apply. They are nothing but a right of exploration 
with something in the nature of an option by which the holder may. upon 
performing certain exploratory operations, be entitled to acquire petroleum and 
natural gas leases of the reservation lands to a iimited extent. The reservations 
are by express prohibition unassignable but the reguiations provide that nothing 
shall prevent the holder from having someone else to do his work for him. It 
may, I think, be said with confidence that there are many reservations issued in 
the names of persons who neither had any intention nor the means with which 
to conduct exploratory operations. They were, however, able to induce others 
to conduct the work and by the execution of appropriate documents the iands 
covered by the reservation have been explored, the regulations complied with 
and leases acquired as a result of it. Be that as ic may, there is not provision 
or assignment and consequently the problems of ownership and transter of 
permittee rights are perhaps not too important for our purposes. 

With respect to leases, however, many different considerations apply. Be- 
cause the traffic in provincial oil and gas leases is rather considerable and the 
variecy of “deals” that are made are complicated and numerous enough to 
stagger the imagination, it would seem desirabie to have some convenient and 
sate method of registering the rights originally acquired and the changes subse- 
quently made with respect to them. At the present time, the assignment of 
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rights under Crown oil av‘ gas leases is dealt with under two sections of the 
Mines and Minerals Act, se tions 288 and 289.° 

Section 288 provides tha the Minister shall keep books for registering 
assignments of “agreements”; .nd agreements by definition” means any ieas¢ 
license, reservation. permit or ou! tf agreement made or entered into under the 
Mines and Minerais Act. the Prov: cial Lands Act or the Dominion Lands Act. 

It is then provided that. subject « the Act and regulations, where an agree- 
ment is assignable, an assignment ot © may be registered with the Minister. 
The Minister is entitied tu refuse regis. ation unless the assignment is uncon- 
ditional, proof of execution is satisfactory »nd its form is satisfactory. 

The Minister may retuse to register an . ssignment in which there are more 
than tour persons shown as assignees. 

And then the most important provision of ection 288 is subsection (5) to 
the effect that an assignment registered under : :e part shall be valid against 
and prior to any unregistered assignment or subseq ‘ently registered assignment. 
And that 1s the subsection that establishes priority «nder the system of regis- 
tration of assignmenis. 

Section 289 then begins by saying: 

“For the purpose of removing doubt it is hereby eclared that” 

and then goes on to provide that a lessee may assign an a, eement to himself 
and another persou ox persons and upon the registration of ( ¢ assignment the 
iessee 1s entitled to the interest which the assignment purports «> convey to him 
to the same extent as it he were not the assignor; and (b) prov‘des that two 
or more persons being the iessees under a lease may assign the le:se to one or 
more or them, and upon registration the assignee or assignees are entitled to 
tne interest which the assignment purports to convey to him or then to the 
same extent as if ne or thev were not the assignors. 

Now there you have the applicable provisions of the Mines and Minezais 
Act. 1 might describe briefly the mechanics of issuing leases and hanc'ing 
assignments. Leases are issued by the province in duplicate and are execu: ¢ 
rirst by the iessee and then hy rhe province, with a duplicate executed cor 
peing sept re the tessec. Upon assignment the instrument of assignment. to- 
gether with the lessee’s copv ot the iease, must be torwarded to the Deparrment 
where. it consent 1s given. the assignment is recorded and each copy of the Jease 
endorsed with a note of the assignment. The lessee’s copy of the iease is ther 
returned to him together with a registered copy of the assignment if the lessee 
sent the assignment in duplicate. Kor some purposes or perhaps for most pur- 
poses the svstem used by the Crown works quite as well because in the norinzi, 
simpie, straighttorward purchase of a lease there is not much tnat can b¢ 
complicated: and if the satended vendor is shown by his copy of the iease and 
tne record at Edmonton to be the registered holder of the lease, then not 10> 
much can go wrong, barring notices from unregistered assignees and so torti.. 

Probiems ao arise where the interest of the lessee under an oii and gas leas: 
irom the <-rown 1s divided among a great many people. If these rights wer: 
heia under some more elavorate system of registration, probably the decume®:' 
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«tecting the true ownership or ownerships could he tiled and registered. ‘The 
‘ crown, however, wili not permit the filing of any documents except the uncon- 
Jitionai assignments to which I have referred, and because thev are not bound 
te accept an assignment to more than tour assignees the deals by which interests 
under a Crown iease are spiit into many smail interests do not reacn the register 
‘n Edmonton but are instead deait with under an instrument of trust. 


There is similarity between the normal oil and gas iease of freehold and the 
Crown land situation in this respect. Under most freehoid oil and gas leases, 
the lessee is not bound to recognize anything but an absoiute assignment ot the 
lessor's entire interest but it has been the practice since iurner Vailev davs to 
use instruments of trust to divide the landowner s royaltv. This has worked, I 
chink, by and large, very successtuily. The same method oi dealing with 
Crown oil and gas rights also works successfuily although, ot course. many 
people find it annoying that they are not entitled to deai with what they call 
their “rights” as freely and without encumbrance as they think thev shouid. 
ts the convenience of people who wish to deal with oil and gas mghts upon a 
more or iess tree basis sufficient justification for putting all Crown mines and 
minerals under some kind of a registration system, be it the old registry system 
or the Torrens System? There are many who, I’m sure, will sav that it 1s not. 


THe CHAIRMAN: The panel in discussing this matter previously 
have not reached any specific agreement as to the best way of correcting 
the faults. Mr. Steer, would you sum up some of the recommendations 
or conclusions reached by the panel? 


RECOMMENDATIONS 


This panel has come out for a Torrens System because of the obvious 
advantages mentioned in the introduction to this panel. If we are to have a 
Torrens System, then we ought, as far as possible. to eliminate the exceptions 
to indefeasibility of a Certificate of Title. 


In all statutes except those of Alberta and Saskatchewan, and the old 
Northwest Territories Real Proverty Act, the bona tide purchaser is protected 
from misdescription. 

The first suggestion, therefore, is that misdescription be removed from 


the Act. 


It is not thought that it is possible to remove the exception of prior certifi- 
cate of title. The difficulty of this exception couid. however, be minimized if 
a separate register for minerals was set up. 


This suggestion of a separate register would help soive one serious problem 
with which we are faced, namely, what to do about the numerous cases in 
which errors have been made in the chain of title to minerals. 

[ft a separate register were set up, then as title holders deait with their 
minerals, the new title for the minerals could be issued in the separate register. 
in cases where errors have been made, the matter could be rererred to the court 
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and ail interested parties heard and the ownership determined. This practice 
is in fact that used by the Land Titles Office at the present time. We wouid 
then have a set of mineral titles which we knew were correct as at a certain date 
and. all parties having full knowledge of the importance of mines and minerals. 
it is doubtful if mistakes would easily be made. 


DISCUSSION 


During the brief adjournment. [ was accused of being too charitabdie to the 
limitation sections ot the Alberta statute. I wish now to redeem myse!!. 


It would be difficult to estimate the amount of money which surface 
owners have paid into the assurance tund since it was established. Judging 
from the reported cases of nayments out of the fund, however, it 1s safe to say 
that the receipts have been so much in excess of payments that the assurance 
fee has long since become merely a tax on the transfer of land. i nave no 
certain information but would think that it is fair to say that the contributions 
to the assurance fund in any month since the war exceeded the total of pay- 
ments out of the fund since Alberta became a province halt a century ago. 


Until the assurance fund is removed from the provincial tax svstem it is 
difticuit to see now there can be any major reform in our iand registration 
system. The assurance tund is so fundamental a part of that system that iis 
diversion into the provincial revenue amounts to destruction of the protective 
system intended by the statute. 


It can be argued that mineral owners, and particulariy the holders of 
petroleum ieases. nave no grievance because complete access to the tund is 
denied them. Mineral interests are almost invariabiy registered by way o! 
Caveat and no contribution is made to the fund. If there is a possibiiity of 
multimillion-dollar attack on the assurance fund. the surtace owners who alors 
have contributed to it could, with some justification, ask that mineral owners 
also contribute. Thus if the oii industry wants an assurance fund it must 
reconcile itself to paying for it. 

One otf the probiems ahead of the committee is to determine how che 
insurance fund levy should be made against minerai owners. A minera! whici 
is valueless or even unknown today may be worth substantial sums in tir 
future. In the Turta case, Anton Lurta swore on oath that at the rime the land 
was transferred to him he gave no thought to the minerals and piaced ne vali:e 
upon them. itis fair to say that the C.P.R. gave them little more thought team 


did Turta. 

During the meetings of the panei during the iast week or two, this probier 
was discussed and i suggested that the mineral owner be tree to declare rhe 
value which he places upon minerals and to pay a premium in accordance with 
the deciared value. The suggestion came under violent attack trom my friends 
in the ot business. Thev took the view that thev did not wish the world 10 
know what value their companies placed on a given parcel of minerai rights; 
so tor the moment i have no answer to the question, but would say that it wii! 
be une ot the major probiems facing the committee which has been appointed. 





During the intermission, the panel was handed a copy of a stamp which is 
used to cancel Certificates of Title in the Land Titles Office, Edmonton. The 
form is as follows: 





THIS CERTIFICATE OF TITLE IS CANCELLED 


IN ACCORDANCE WITH THE TRANSFER 

SUBJECT TO ANY EXCEPTIONS AND/OR 

RESERVATIONS THEREIN, AND A NEW 

CERTIFICATE OF TITLE NO. 

ISSUED THIGB............ fk 

DB = 
AD REGISTRAR 











It is the unanimous decision of all members that there is nothing in the Act 
which gives the Registrar power to use such a stamp. The Certificate of Title 
is supposed to speak for itself and, in a general way, not refer to the transfer 
creating it. The transfer would merge in the Title. In our view the stamp 
should not be accepted without legislative approval; in its present form it 
lacks authority for its use. 
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UNJUST ENRICHMENT AND THE DEGLMAN CASE 
By L. A. SHELTON, B.A. 


tn the recent case of Deglman v. Guaranty Trust Co. and Constantineau. 
che Supreme Court of Canada rather strongly indicated its position in the long- 
standing controversy as to whether the basis of quasi-contractual actions shouid 
be contracts implied by law according to decided cases, or whether the basis 
should be a broad principle of restitution where there is unjust enrichment. 
On this question there appear to be three main schools of thought and 1t 1s 
necessary to take a briet iook at each of them in order to understand tiie sig- 
nificance of the Deglman case. 


The first school maintains that the existing case law sets out certain situ- 
ations where a contract will be implied, and that these show the comniete extent 
of quasi-contractuai remedies. Any underlying principle of unjust enrish- 
ment is entirely disclaimed. After 146 vears of controversy which began with 
Lord Mansfield, the proponents of this opinion achieved triumph in England 
in the 1914 case of Sinclair v. Brougham, wm which Lord Sumner stated: 


The action for money had and received cannot now be extended beyond the principles 
illustrated in the decided cases, and aithough it 1s nard to reduce to one common tormula the 
conditions under which the law will imply a vromise to repay money received to the plairtiff’s 
ee 

and further: 


There is now no ground left for suggesting as a recognizable “equity” the right to recover 
money in personam mereiy because 1 wouid be fair and right thine that it should be 
refunded to the payer.* 


This statement by Lord Sumner was a reiteration in the House of Lords of 
the position he had-taken earlier as Hamilton L.J. when he was sitting in the 
Court of Appeal in Baylis v. Bishop of London,’ where he said: 


To ask what course would be ex aequo et bono has never been a very precise guide and as 
a working rule it has long since been buried in Standish v. Ross® and Kelly v. Solari.* What- 
ever may have been the case 146 years ago, we are not now free in the twentieth century to 
administer that vague jurisprudence which is sometimes attractively styled “justice as between 
man and man”.§ 


In 1923 Scrutton L.J. showed great aiacrity in coming to the support ot the 
victors, quoting Lord Sumner and saying: 

. the whole history of this particular form of action has been wnat ! mav cali a history 
of well-meaning sloppiness of thought.” 

Since that time the doctrine of unjust enrichment has been so oui of favour 
judicially in England that only the most adventuresome of judges have sup- 
ported it. In Nelson v. Larholt,’* Denning J. stated the principie without being 
overruied on appeal, because there was no appeal. However, he was not so 
fortunate when he did the same thing in Reading v. A.G.,'' for when that case 
was appeaied to the House of Lords, Lord Porter stated: 


My Lords, the exact status of the law of unjust enrichment is nox assured. It holds a pre- 
dominant place in the law of Scotland and I think, of the United States. bur 1 am content cor 
the purposes of this case to accept the view that it forms no parr ot tne iaw of Engiand and 
thet a right to restitution so described would be too widely stated.)- 
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Those who hold to the unjust enrichment theory, the members ot the second 
school, in contradiction to Scrutton L.}., maintain that the inadequare thought 
is to be tound in the advocates of the implied contract theory. Their argumen: 
is as foilows: Quast-contract should be recognized as a totally distinct form ot 
recovery than either contract or tort. It does not have the express :ntention or 
agreement of contract, which may be found in words or implied from facts, nor 
does it have the nature of tort which is characterized generally by a duty at 
large and unliquidated damages and which requires a torbearance from acting 
harmfully. lt is maintained that the basis of the action ts that the court wili 
order restitution if the justice of the case so requires. 


The reason English law is unique in not having a special and distinct head 
ot recovery here is to be tound in history. Because actions had to De brought 
under one of the existing forms, the relief of restitution basea upon unjust 
enrichment. insotar as it was desired in courts ot law rather than equity, had 
to be sought either under contract or tort. lt came to be given under contracts 
implied by law and thus the confusion arose. Courts failed to distinguish 
between contracts imphed in iaw where there was no possible agreement betweei 
che parties, and genuine contracts where the intention of the parties was implied 
from the facts of the acts of the parties. Rules of contract were applied tc 
quasi-contracts in situations where such rules are inapplicable. For example, 
Viscount Haldane L.C. said in Sinclair vy. Brougham that: 


. actions arising Quasi ex contrac . fefers merely to a class of actions in theory 
based on a contract which 1s smputed to the defendant by a fiction of law. The fiction can 
only be set up with effect 1f such a contract would be valid ir it really existed’: 

In this he was as wrong as if he had said that because there can be no action it: 
contracr there is none 1n ter?. 


However, the supporters of this school do not generaliv claim that a great 
deal of injustice is done by refusing to recognize the principie of unjust en 
richment. it is conceded that remedies have been found in needy cases >y 
extending the existing principles of tracing in equity, constructive trust. and 
contracts implied by law. The main point made by the proponents of unjust 
enrichment 1s that it is the true basis of recovery in a wide class of cases and 
shoula be so recognized in order that a great many fictions, inconsistencies and 
coniusions may be eradicated trom the jaws. 


A tew of the leading English exponents of this theory mav be mentuoned 
Lord Manstield began the controversy about unjust enrichment in the English 
iaw bv using the principle in such cases as Moses v. McFerian.* From nis ume 
until i9i4, when it received a near-fatal biow in Sinclair v. Brougham.’ the 
principie appeared from time to time in the reported cases. Since 1914 its main 
advocates in English law have been juristic writers such as Professor Winfield” 
and Dr. Friedmann.” 

Much weight was added to this side ot the argument by the support of Lord 
Wright in an article on Sinclair v. Brougham and by dicta in cases such as 
fibrosa Spoika Acyyna v. Farrbarn Lawson Combe Barbour. Limited,’ wnere 


he demes that Sinclair v. Brougham has closed the door to any theory of unyust 
enrichment. He sav:: 








car that eav civilized system of law is bound to provide remedies for c7ses oF 
alied uNntiise enricument or unjust Denefir that ts to prevent a@ oman f.om retami 
munev of of some beneric aerived trom another which it is against consctence nat he shoun 
rO, Ouch "emedies in English law are generically ditterent trom temedies in contract 
ana are now recugnized co tall within a third category ot the common flaw writct 
1..od quasi-contract or restitution.“° 


na Mansfield does not say that the law :mplies a promise. The law wmotes a dent om 
> woh is a different thing. In fact, he denies that there is a contract; the opirgatiou 
12 ffi actous as tf ic were upon a contract. ‘ihe obligation is a creation ot the iaw ‘ust 
rucn as an obiigation in tort. The obligation belongs to a third class, distinct from either con 
act or tort. though it resembles contract rather than tort.¢! 
_— el - eo i lec at , 
Vhether this theory will ever attain wide acceptance in Engiand need not 
- considerea nere. At the present time at least it seems that the theorv ot 
ntracts implied by law is dominant. In the United States, however, the post- 
Qn is uuice dirferent. Quasi-contracts and constructive trusts are generaiiv 
esuubed under the broad heading of restitution and in the American Law 
institute's Restatement of the Law of Restitution, the underlying principie 
is stated as roilows: 
A person who has been unjustly enriched at the expense ot another is required to make 
restitution to tne other.°2 

A third schooi of thought which supports implied contracts for English law 
while purporting to recognize and answer the unjust enrichment theory is repre- 
sented by W. S. Holdsworth. He admits that the true basis ot implied contract 
is unjust benefit but maintains that the principle is too broad to be of value, 
and would render the law uncertain if brought in as a basis of recovery. He 
says in an articie in the Law Quarterly Review: 

I conclude that the conditions in which English law gives a remedv for unjustitiable enrich- 
ment are nor unreasonable. It may be that thev require amendment in some particulars. It <9 

‘es them be amenued. But it would be a remdey far worse than the disease if the basis of the 

common jaw ruie was scrapped, and for it was substituted a rule which left the whoie matter 

to the discretion of the judge, and if in consequence the equitabie modifications ot. and suppie- 
ments to, both the proprietory and persunai cemedies given by the common law were !err in the 
air. Better a system which is too rigid than no system at all.23 

. re 2s . . -* . ‘ 

Brief and incomplete as this summarv may be, it wiil at least point our that 
there are two possible grounds upon which to allow recovery in quasi-contract 
-ases. The question now is whether the courts in Canada will. in spite ot the 
English cases and the objections ot Holdsworth, scrap the basis of the common 
‘aw rule or whether they will continue to speak of contracts imphed by iaw. 
Tt is submited that the Deg/man case shows that the Supreme Court ot Canada 
*s prepared to do away with contracts implied by jaw ana give restitution where 
rhere is uniust benefit. 

Tne Deglman case was quite simply one where there was an existing unen- 
forceable conrract for services, while in justice the plaintitf was enuried to 
restitution for those services which he had rendered. It arose in the toliowing 
manner. During her lifetime one Norah Brunet made an oral contract with 
(*.. is cntmmeau, her nephew, whereby he was to perform certam persona! services 
for ner as she shouid from time to time ccquest. in retur: she p-ointsed to 
make provision for him in her wiil and in particular to devise c< tum a certain 
iouse. iDuring Norah Brunet’s lifetime, Constantineau periormed the services 

rich consisted of doing odd jobs around that house ana anether one owned 
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by Norah Brunet, doing errands for her and taking her on trips and pieasure 
drives. Upon her death he found that the will did not provide for him and he 
thereupon sued the Guaranty Trust Co., executors of the wili of Norah Brunet, 
and Beatrice C. Degiman, a beneficiary under the will who represented the nex: 
ot kin other than Constanrineaii 

The defendants relied upon section four of the Statute of Frauds,” claim- 
ing that the contract, being in relation to lands, was unentorceable by reason 
of its not being in writing. In the Trial Court and in the Ontario Court of 
Appeal, the plaintiff succeeded because it was held that the acts in this case 
were referable to the existence of a contract and are consistent with the particu- 
lar contract alleged. ‘They were therefore acts of part performance which take 
the case out of the statute. On appeal by the defendant Deglman, the Supreme 
Court of Canada reversed the Ontario Court of Appeal on this point, holding 
that there were not sufiicient grounds to find a part performance. The acts 
must be unequivocally reterabie to some dealing with the iand in question. 

However, we are not now concerned with the question o!f part performance. 
Having decided that the contract in question was unenforceable, the Supreme 
Court went on to hold for the plaintiff Constantineau on other grounds which, 
it is submitted, squarely accord with the restitution for unjust enrichment 
theory of quasi-contract. Their support of the unjust benetit school is evidenced 
by their express words, by their method of dealing with and the nature of the 
case before them, and by their selection of authorities. 

Two judgments were delivered in the Deglman case. In the first Rand J., 
with the concurrence of Rinfret C.J.C. and Taschereau }.. states: 

The statute in such a case does not touch the principle of restitution against what wouid 
otherwise be an unjust enrichment of the defendant at the expense or the plaintif£.°° 

in the second judgment, Cartwright J., with the concurrence of Estey, 
Locke, and Fauteaux JJ., states: 

; T his right appears to me to be based, not on contract, but on an obiigation imposed by 

bw 2 

Ciearly the Supreme Court is here recognizing a type of liability distinct 
from tort or contract, taking the viewpoint advocated by the second school as 
discussed previousiy. 

From the nature of the case, rejection of the theory of implied contract can 
be seen particularly in the judgment of Cartwright J. In looking at two con- 
flicting English cases involving contracts implied by law, the learned judge 
chose to approve the one which would prevent a remedy in the case before him. 
In Scott v. Pattison” the plaintiff did recover on an implied contract where an 
express one was unenforceable by reason of the Statute of Frauds. Cartwrigh: 
J. comments: 


While i respectfully agree with the result arrived at in Scott v. Pattison, 1 do not think it 
is accurate to say that there was an implied promise. In my view it was correctly decided in 
Britain v. Rossiter (1879), 11 Q.B.D. 123, that where there is an express contract between the 
parties which turns out to be unentorceable by reason of the Statute of Frauds. no other con- 
trace between the parties can be implied from the doing of acts in pertormance of an expres: 
put unentorceable contracr.?° 


On this question the learned judge takes the same position as one of Canada’s 
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unjust enrichment theory advocates, Dr. Cecil A. Wright. who states: 
in commenting on Scott v. Pattison an English writer insisted that the resuit was erroneous 
since he stated it to be elementary that when work was done upon an express contract which 
was unrescinded it was impossible to imply another contract. It is possible to agree with this 
statement without disagreeing with the decision.“¥ 
Tn taking this view of the two cases, Cartwright J. was torced to resect the 
implied contract theory completely in order to grant the reliet that he did grant 
in the Deglman case. He could easily have accepted the implied contract theory 
and then appiied Scott v. Pattison to achieve the resuit he iater arrived at. 
Instead he chose to reject the fiction entirely. 


In dealing with the question of the Limitations Act, Cartwright J]. again 
points out that the nature of the action 1s distinct from anv kind of contract. 
Argument had been adduced to the effect that the right to recover on an unen- 
forceable contract is limited to the value of services rendered in the six vears 
preceding the commencement of the action. Cases were cited tor this proposi- 
tion, to which Cartwright J. answered: 

These cases seem to have proceeded on the view thar the liabiliry of the detendant was 

under “an implied promise to pay a reasonable sum per annum” (see Cross v. Cleary. 29 O.R 

at p 545.) I have already indicated my reasons for holding, in the case at bar. no such promise 

can be implied. In my opinion the obligation which the law imposes upon the respondent 
administrator did not arise until the deceased died intestate.*+ 
In other words, no cause of action arose until the estate was unjustiv benefited. 

Finally, it is submitted that the Supreme Court's selection of authorities for 
their judgment is significant to show where it stands. Lord Sumner is ignored 
compieteiv. The only authority of the House of Lords which is reterred to 1s 
Lord Wright, who, as has been seen, is a leading warrior in the assault upon 
contracts implied by law. Cartwright J. not only quotes Lord Wright's state- 
ment in the Fibrosa case** on the theory of unjust enrichment, but aiso quotes 
Lord Wright’s approve! of Lord Mansfield’s much-attacked theories. Cart- 
wright J. then says: 

Lord Wright’s judgment appears to me to be in agreement with the view stated in Williston 
on Contracts referred to by my brother Rand.*3 

Turning then to the authorities cited by Rand J., we see that he relies exclu- 
sively upon the American authorities of the Restatement of the Law of Contract 
and upon Professor Williston for the proposition that where services are given 
for iand under an orai contract, it is the same as if money had been given. 

. . , it would be inequitable to allow the promisor to keep both the land and the money 
and the other party is entitled to recover what he has paid. 


As has been pointed out earlier, implied contract theory has been generally 
rejected in the U.S.A. 

With due respect to those of opposing opinions, this writer teeis that the 
Degiman case is a step in the right direction. The Supreme Court ot Canada 
buries the forms of action a little deeper, where they wili have more difficulty 
in ruling us in the future. 
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SANTTY 


AS A DEFENCE IN CRIMINAL LAW 
THE MEDICAL VIEW 

Sy A. D. MacPuerson, M.D.. 
eaical Superintendent of Provincial Menta! insiatute 
ait Edmonton 


The legal definition of insanity is based on the M Naghten Rulings, which 
stares ¢] } * Every man is to be presumed to be sane. and fo possess a sutticient 
degree ot reason vo pe responsible for his crumes, until tne contrary be proved 
2 4 che algae satistaction ...° ti “To establish a detence on the grouna 


st insanity, ic must De cieariy proved that at the time of committing the act. 
the accused was laboring under such a detect ot reason, trom disease of the 
mind, as nor to know the nature and quality of the act . . . or it he did know 
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‘persons who labor under such partial delusions only, and are not in other 
respects insane, we are of the opinion that. notwithstanding the party accused 
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ewhbour. ‘here is ne doubt that he knows what he is doing and that he 
knows thar it is wrong, but he considers he is justified. 


Or, tor example, take another case, where a hired man left his job because 
he thought that his employer looked at him “peculiarly”. For the next two 
years this man wandered about the province but was unable to hold a job for 
inv length of time because of his preoccupation about his former employer. 
He then developed the idea that the employer was following him about the 
country, telling people stories about him, and so making it impossible for him 
to hold a job. He finally returned to his former district and in a very skilful 
manner ambushed his employer. Again, there is no doubt that he knew fully 
what he was doing and that it was considered wrong, but he too felt that he 
was justified in ending his persecution. 

The third case is that of a man with auditory hallucinations. Voices told 
him that his neighbors were devils and that he should kill them. Finally, as a 
result of this, he shot one of his best friends. Although he was greatly per- 
turbed about this and felt he was wrong, he did obey the voices. 


Although people such as the above are quite in touch with their surround- 
ings, and are more or less able to carry on their daily activities and can carrv 
on rational conversations, the fact that their delusional ideas are so clear and 
so fixed is evidence that their thinking processes are so disordered that they 
are very seriously ill mentally, and no one would consider them mentally com- 
petent. No member of the medical profession would hesitate to say that such 
individuals are insane and dangerous to be at large, and I doubt that any judge 
or magistrate would consider them to be sane. 

The M’Naghten ruling does, in effect, make a sort of provision to deal 
with these cases: “If under the influence of his delusion he supposes another 
man to be in the act of attempting to take awav his life, and he kills that man. 
as he supposes, in self-defence, he would be exempt from punishment. If his 
delusion was that the deceased had inflicted a serious injury to his character 
and fortune, and he killed him in revenge for such a supposed injury, he would 
be liable to punishment.” ‘Thus the man in the first case mentioned before, 
believing that his life was in danger, would be exempt from punishment, bu: 
the other two would not. 


Generallv speaking, what happens to cases of this type, in this province at 
least, is that such persons are declared to be mentally ill to the point where thev 
are not fit to stand trial, and they are admitted to a mental hospital under what 
was formerly section 970 and is now section 527 of the revised Criminal 
Code of Canada. 

In actual practice, in this province, not too much difficulty exists with 
regard to this group of patients. What usually happens is that the accused is 
reterred for psychiatric examination, either on the recommendation of the 
police, due to odd features in the way that the crime was committed, or due to 
his hehaviour while under arrest; or on the recommendation of the Crown 
prosecutur, the defence counsei, or by the magistrate himself, after his consid- 

:action of the evidence. If such an examination siwws that the man is menrailv 
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INSANITY AS A DEFENCE IN CRIMINAL LAW 
THE MEDICAL VIEW 


By A. D. MacPuerson, M.D., 


Medical Superintendent of Provincial Mental Institute 
at Edmonton 

The legal definition of insanity is based on the M Naghten Rulings,’ which 
state: (1) “Every man is to be presumed to be sane, and to possess a sufficient 
degree of reason to be responsible for his crimes, until the contrary be proved 
to [the jury's} satisfaction .. .” (2) “To establish a defence on the ground 
of insanity, it must be clearly proved that at the time of committing the act, 
the accused was laboring under such a defect of reason, from disease of the 
mind, as not to know the nature and quality of the act . . . or if he did know 
it, that he did not know he was doing what was wrong.” (3) [With regard to] 
“persons who labor under such partial delusions only, and are not in other 
respects insane, we are of the opinion that, notwithstanding the party accused 
did the act complained of with a view, under the influence of insane delusion, 
of redressing or revenging some supposed grievance or injury, or of producing 
some public benefit, he is nevertheless punishable according to the nature of 
the crime committed, if he knew at the time of committing such crime that he 
was acting contrary to law. . .”” 

For a considerable time there have been arguments about these rulings, not 
only between the legal and medical professions, but also between members of 
the same professions, and there has been a recent Royal Commission, including 
members of both professions, which has gone into the problem extensively. 
The arguments which arise are mainly due to the great changes in psychiatry, 
which was developed in recent years. 


A literal interpretation of point (2) above would rule as insanity only cer- 
tain disturbed states, such as acute mania, acute schizophrenic episodes, post- 
epileptic confused states, senile deterioration, some forms of delirium tremens; 
low-grade defectives, and a few very unusual confused conditions. It would 
eliminate nearly all types of upset characterized by delusional ideas and persons 
with hallucinations. Unfortunately, this group make up the greater percentage 
of mental illness, and nearly all such cases have some conception of the nature 
and quality of their acts and realize what is considered wrong; but they believe 
that they are justified because of their delusions. These people clearly dem- 
onstrate that they know what they are doing by in many cases doing a consider- 
able amount of detailed planning in order to carry out the crimes. It is this 
type of case which appears to produce the greater number of arguments. For 
example, a man believes that his neighbours are poisoning his well water, that 
they are using peculiar rays at night in order to produce physical symptoms in 
him, with some idea, not clearly defined in his mind, of trying to get rid of him 
in order to occupy his farm. Finally, as a result of these ideas, he shoots the 
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neighbour. There is no doubt that he knows what he is doing and that he 
knows that it is wrong, but he considers he is justified. 


Or, for example, take another case, where a hired man left his job because 
he thought that his employer looked at him “peculiarly”. For the next two 
years this man wandered about the province but was unable to hold a job for 
any length of time because of his preoccupation about his former employer. 
He then developed the idea that the employer was following him about the 
country, telling people stories about him, and so making it impossible for him 
to hold a job. He finally returned to his former district and in a very skilful 
manner ambushed his employer. Again, there is no doubt that he knew fully 
what he was doing and that it was considered wrong, but he too felt that he 
was justified in ending his persecution. 

The third case is that of a man with auditory hallucinations. Voices told 
him that his neighbors were devils and that he should kill them. Finally, as a 
result of this, he shot one of his best friends. Although he was greatly per- 
turbed about this and felt he was wrong, he did obey the voices. 

Although people such as the above are quite in touch with their surround- 
ings, and are more or less able to carry on their daily activities and can carry 
on rational conversations, the fact that their delusional ideas are so clear and 
so fixed is evidence that their thinking processes are so disordered that they 
are very seriously ill mentally, and no one would consider them mentally com- 
petent. No member of the medical profession would hesitate to say that such 
individuals are insane and dangerous to be at large, and I doubt that any judge 
or magistrate would consider them to be sane. 

The M’Naghten ruling does, in effect, make a sort of provision to deal 
with these cases: “If under the influence of his delusion he supposes another 
man to be in the act of attempting to take away his life, and he kills that man, 
as he supposes, in self-defence, he would be exempt from punishment. If his 
delusion was that the deceased had inflicted a serious injury to his character 
and fortune, and he killed him in revenge for such a supposed injury, he would 
be liable to punishment.”* Thus the man in the first case mentioned before, 
believing that his life was in danger, would be exempt from punishment, but 
the other two would not. 


Generally speaking, what happens to cases of this type, in this province at 
least, is that such persons are declared to be mentally ill to the point where they 
are not fit to stand trial, and they are admitted to a mental hospital under what 
was formerly section 970 and is now section 527 of the revised Criminal 


Code of Canada. 


In actual practice, in this province, not too much difficulty exists with 
regard to this group of patients. What usually happens is that the accused is 
referred for psychiatric examination, either on the recommendation of the 
police, due to odd features in the way that the crime was committed, or due to 
his behaviour while under arrest; or on the recommendation of the Crown 
prosecutor, the defence counsel, or by the magistrate himself, after his consid- 
eration of the evidence. If such an examination shows that the man is mentally 
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ill to a degree where he is considered to be insane from a medical viewpoint, a 
recommendation is made to the Attorney-General’s department that the accused 
be admitted to a mental hospital, under section 527. 


In cases of homicide, it is our practice to ask the Attorney-General to 
appoint, in addition, a private psychiatrist to examine the patient independently 
in order to obtain a supporting opinion. The end result is the same in that the 
accused ends up in custody, except that he is held in a mental hospital rather 
than in the penitentiary. This usually works out to the disadvantage of the 
accused in that his detention in a mental hospital is more likely to be perma- 
nent than if he served a definite sentence. What might eventually happen in 
these cases varies. If the accused does not recover he, of course, stays perma- 
nently in a mental hospital. If he should recover to the point where he is fit to 
stand trial, he would then have to return to court, and his defence would prob- 
ably be that he was insane at the time the crime was committed. He would, in 
all probability, be found “not guilty” because of insanity, and “to be further 
detained at Her Majesty’s pleasure”. 


Another point to discuss, and one which leads to much disagreement, is that 
of the status of the accused who is said to be “emotionally unstable”. While 
most psychiatrists believe that the emotionally unstable person is not insane, 
there is a fairly large group, psychoanalytically inclined, who contend that, 
while these pepole are sane under the M’Naghten ruling, their lack of emo- 
tional control more or less relieves them of responsibility for their act. To 
accept this is, I think, a dangerous precedent in that it could serve as a very 
easily available defence in many cases where such defence is not justifiable, 
and it would make the court the scene of pointless arguments. 


The third point of argument is the so-called “irresistible impulse”. Many 
mentally ill people do commit impulsive actions, but there are always many 
other symptoms which justify a diagnosis of insanity. One meets the defence 
of “irresistible impulse” most commonly in cases where there are no other 
symptoms of insanity, where the excuse of irresistible impulses is the only 
defence where there is at least a partial motivation, and where there is no pre- 
vious history. While some psychiatrists would claim that this is evidence of 
insanity, I think most psychiatrists and most members of the legal profession 
will deny this. 

Another defence which often leads to disagreement is that of “blackouts” 
or amnesic periods, and strange to say, more members of the legal profession 
seem to accept this form of defence than do members of the medical profession. 
Where there is a history of such “blackouts” previously, they should have 
appeared serious enough to warrant medical investigation and treatment of the 
patient. Under such circumstances, I can see its being evidence of some form 
of insanity, although it is often extremely difficult to make a diagnosis in such 
states. However, if the “blackouts” occur only if they are of benefit to the 
accused, then it sounds too implausible to be acceptable without further proof. 


The above briefly mentioned conditions, namely instability, irresistible im- 
pulses, “blackouts” and amnesia, are rarely used if any other defence is avail- 
able. They are rarely supported by reliable evidence, but they are very difficult 
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to disprove. It is in situations of this kind that there are likely to be two sides 
among the psychiatrists, one side arguing that the case is white and the other 
side that it is black, with two competent sets of lawyers supporting the opposing 
arguments. 

It is when this condition arises that I think we have to adhere most closely 
to the M’Naghten ruling. Otherwise it would be very difficult to convict a 
great many people who should be convicted, for it is easy for an intelligent 
person with some knowledge of mental illness to give a very impressive account 
of his symptoms. 


The psychopathic personality presents another problem. It is extremely 
rare that such individuals are insane in the generally accepted sense, either 
medically or legally. But there is a very definite section of psychiatric opinion, 
especially among those belonging to the 100 per cent psychoanalysis school, who 
believe that such people should be considered insane. The argument here really 
lies between two viewpoints in psychiatry, rather than with the law. 

A further case of misunderstanding lies in the legal attitude towards a case. 
The medical profession sees the accused as a patient, and considers all his reac- 
tions and ideas, whereas the legal profession is generally concerned solely with 
the guilt or iniocence in the given case. This leads to the medical profession’s 
being accused of being too sympathetic. There may be cases where this accu- 
sation is justified. Medical opinion should be, and usually is, completely 
unbiased, and is concerned only with giving the court as expert an opinion as 
possible of the patient’s mental state. 

In this province the differences between the two professions concerning the 
question of insanity are theoretical rather than practical. The main point of 
difference, as mentioned above, is centred about mental illness of the delusional 
type. In practice, both professions generally agree as to the conclusions and 
the disposal of the cases. Arguments as to the other forms of defence will 
continue to exist as long as there are divergent psychiatric viewpoints. 

Some points which have arisen from my experience when I have served from 
time to time as expert witness might be of interest, although they do not prop- 
erly come under the title of the paper. 

Many a counsel will ask: “How many times did you examine this man?” 
or “How many hours did you spend in examining him?” This is of relative 
unimportance. No physician would care to give expert evidence unless he was, 
himself, satisfied that he had done a thorough examination, and the amount of 
time necessary for such an examination varies markedly from case to case. 


In Edmonton, at least, there has been very little difference in psychiatric 
opinion. Most of us have come to the same general conclusions in regard to the 
cases seen. Perhaps we have been favored in that we have been largely free 
from biased or “persuaded” expert opinion testimony. 


1M’Naghten’s Case (1843), 10 Cl. & Fin. 200; 8 E.R. 718; 4 State Tr. N.S. 847; Town St. 
Tr. 314; 1 Car. & Kir. 130, n; sub nom. Insane Criminals, 8 Scott, N.R. 595. 


2All three quotations are by Lord Chief Justice Tindal, 10 Cl. & Fin. 200 at pp 209-10; 8 
E.R. 718 at p. 722. 


$10 Cl. & Fin. 200 at p. 211; 8 E.R. 718 at p. 723. 
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THE LEGAL VIEW 


By A. B. Weston, LL.B. (Western Australia), B.C.L. (Oxon.) 


Formerly Assistant Professor of Law, University of Alberta and 
now on the staff of the University of Toronto 

There have been many parliamentary and non-parliamentary commissions 
and committees whose assigned task it was to examine the position of the 
defence of insanity in our criminal law. The articles and monographs that 
have been written on the subject are without number. But it cannot be assumed 
that as a consequence all the issues have been presented or that they have been 
satisfactorily settled. The recent appointment of a Canadian Royal Commis- 
sion’ bears witness to this, and it is the appointment of that commission and 
the need which is implicit in its appointment that have prompted the writing 
of this paper. 

A full treatment of the effect to be given to insanity in criminal law would 
entail consideration of the rules as to fitness to plead, of the actual operation 
of the remission service, and of the actual treatment of insane convicts and 
persons acquitted by reason of insanity. The present writer is not qualified to 
discuss these and other social and legal aspects of insanity which may well be 
invelved, and the content of this paper will therefore be confined to a consid- 
eration of the operation of insanity as a defence” to a criminal charge. It is 
proposed to present arguments not only as to why the law should be changed 
in certain respects, but also as to why some suggested changes which have 
become well known should not be adopted, and, too, as to why in other respects 
our law ought not to be changed; i.e., the whole of the law on this question will 
be examined and either justified or criticized. The only claim to novelty which 
the present writer can make for the conclusions arrived at and the proposals 
based upon them is that they all follow from and are tested by a single prin- 
ciple—a principle which, for the writer, establishes the limits of criminal 
responsibility, so that the rules herein recommended would form a complete 
and integrated body of law giving full effect in this particular field to a prin- 
ciple which ought to be regarded as fundamental throughout our criminal law. 

What is this principle? It flows from the following “definition” of law, 
or attitude’ towards law, which some people may not be prepared to adopt. 
Law, whatever else it may be, and without referring to or dismissing its various 
origins in religion or other social disciplines, is primarily a social instrument 
used as a means of social control. As part of this social control, criminal law 
is essentially a method of obtaining desirable social conduct by means of 
threatening punishment for a breach of a code of action. This being the 
primary purpose of punishment, it should not be spoken of as “deserved” or 
“morally necessary” but as “useful” or “effective”. Punishment is useful only 
when it is capable of achieving its purpose, i.e. of obtaining desirable social 
conduct. Therefore liability to punishment should not arise unless a person 
(a) was aware of what he was doing, (b) was aware that there was a sanction 
attached to his act, and (c) was capable of controlling his act. If any one of 
these factors was absent, then prima facie, punishment is not usefully awarded, 
for there was no possibility of the criminal law directive being obeyed; but if 

40 








the absence of any one of them was due to the person’s own default, then 
punishment is usefully awarded for that default in itself. This, then, is the 
fundamental principle by which criminal responsibility ought to be determined. 
We can now examine its application to the responsibility of the sane and the 
insane, observing what rules should be applied to the sane person and how 
those rules must be modified in the case of the insane if in each case we are 
to give equal effect to our fundamental principle. 


It may be necessary to state at the outset, before we commence this exami- 
nation, that at no time is a definition of insanity going to be attempted. In a 
statement of the rules as to the criminal responsibility of the insane, we are not 
required to pronounce upon how particular mental diseases will manifest them- 
selves or what will be the conduct or self-control of an insane person. In 
establishing the liability of any person we are only concerned with the three 
factors mentioned above: ability to know what one is doing, ability to know 
that there is a command prohibiting the act, and ability to comply with the 
command. In order to provide a test for the responsibility of the insane, it is 
sufficient to word the rules in such a manner that there will be no liability if 
any one of those abilities is absent by reason of the insanity. It can then be 
left to medical witnesses to bring to bear any changes in medical science when 
they are called upon to establish what were the particular effects of the 
accused’s insanity or other mental condition. The rules then would not need to 
be adjusted every time medical knowledge advanced. They can remain fixed, 
giving effect to a fixed principle of responsibility. Since a fixed rule does not 
necessarily tie us to one stage in the advance of medical knowledge, it is not a 
sufficient criticism of the rules we have at present to show merely that they 
have been in existence for over a hundred years. For the same reason there is 
no validity in the claim made by some psychiatrists that in some way the test 
should be geared directly to the changing state of the science, as by the use of 
a reference to a medical concept, such as “psychotic”, in place of any fixed 
criterion. 


It has been repeatedly pointed out by lawyers and judges that in the 
M’Naghten Rules, our law attempts to define, not insanity, but exemptive 
insanity; i.e., it delimits the types of insanity which will exempt a person from 
criminal liability, and it does this by referring to the effects on the acts of a 
person which a mental condition might have, without referring to any specific 
type of mental condition. That our law does not presume to lay down tests for 
insanity is frequently expressed by saying that it defines legal insanity, not 
medical insanity. This unfortunate manner of expression has led to the mis- 
conception that there is a conflict between the legal and medical professions 
as to the correct definition of insanity, a misconception now given legislative 
encouragement in the new Canadian Criminal Code.* Because this miscon- 
ception can exist it is customary for most lawyers to turn a deaf ear to all 
criticisms by the medical profession, saying to themselves that the doctors fail 
to see for what limited purpose the M’Naghten Rules were designed. This 
deaf-ear attitude is no longer justified. Informed medical opinion today is not 
open to the same attack as it was in the last century. Criticism by the medical 
profession today reveals a real issue between the two professions, namely, which 
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of the effects of insanity ought to be regarded as exemptive. The principal 
criticisms quite properly take the form of pointing out: (i) that the M’Naghten 
Rules fail to provide for all possible effects of insanity upon a person’s mind, 
(ii) that in 1843 insanity was thought to affect only a person’s cognition 
(knowledge of act, knowledge that it is wrong), (iii) that subsequent devel- 
opments in medical science have established that insanity can also affect a 
person’s conation (ability to control one’s actions), and (iv) that the rules 
should be amended so as to allow consideration to be given to conative defects 
when determining the criminal liability of an insane person. It is the object of 
this paper to support the retention of the M’Naghten Rules, extended in this 
manner, and to do so by showing that such a set of rules adequately contem- 
plates all the possible effects of insanity on a person’s behaviour and self-control 
that are relevant to a determination of criminal responsibility. 

We can now proceed with the consideration of the way in which each of the 
three factors involved in the fundamental principle of criminal responsibility 
mentioned above is applied in our rules for sane and insane persons. After 
making such recommendations as are necessary in order to give full effect to 
each factor, it is proposed to examine some of the suggested alternatives to a 


set of extended M’Naghten Rules. 


I. KNOWLEDGE OF THE ACT 


In the prosecution of a sane person, the Crown is required to prove the 
actus reus (which, for the present discussion, we can take in all cases to have 
been proven) and the mens rea; and one element of the latter is, in all crimes, 
whether common law or statutory, an intention to do the physical act. An 
intention to do the act requires, of course, knowledge of the nature of the act 
being done, so that if the accused was doing an act but thought he was doing 
nothing or thought he was doing some other” act, then he would not have the 
required mens rea and would not be liable. The task of the Crown in estab- 
lishing this knowledge is in practice assisted by what is not too happily called 
a presumption of fact, namely, that a person generally knows what he is doing, 
but it is not a difficult matter for the accused to upset the effect of that 
“presumption”. For the sane person, then, this first factor necessary for crimi- 
nal liability is embodied in one or more of the rules of mens rea.” 


An insane person who does not have the necessary knowledge of the act 
done is able to secure his acquittal under the mens rea rules if his absence of 
knowledge was not a result of his insanity, and he will, quite properly, not be 
detained during Her Majesty’s pleasure, for he has not been shown to be a 
person who by reason of insanity is a danger to the public. If, however, his 
absence of knowledge of the act was caused’ by his insanity, then he is not 
permitted to plead absence of mens rea, resulting in a complete acquittal, but 
is confined to raising a defence under the M’Naghten Rules, with the result of 
acquittal but indefinite detention. Under the first arm of the M’Naghten 
Rules, he is relieved of liability in the same manner as he would have been 
under the mens rea rules, for that arm will acquit where the accused by reason 
of insanity is incapable of appreciating “the nature and quality of the act”. It 
was at one time considered that the words “nature and quality” had an extended 
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meaning beyond the mere knowledge of the act but authority has now confined 
those words to that single idea.’ Whatever the original intention behind them, 
the present interpretation of the words certainly secures for the insane person 
the full effect of the first of the three factors which are to be regarded as 
prerequisites to criminal liability. 


II. KNOWLEDGE OF THE SANCTION 


Secondly, punishment is mot usefully awarded if the accused, when doing 
the act, did not know that he was forbidden to do it. 


The sane person, however, is not allowed to raise this lack of knowledge as 
a defence; everyone is presumed (i.e. conclusively) to know the law, or, more 
realistically, ignorance of the law is no defence. The reason for this rule is not 
that it would be too difficult for the Crown to establish in every case that the 
accused knew the law; that could be met by reversing the onus of proof. The 
sane person will not be heard to say that he did not know the law because it is 
the duty of every person within the jurisdiction to discover for himself what 
acts the criminal law prohibits. The denial of this defence, therefore, is intended 
to place an obligation on all persons to discover the sanction for themselves, 
and the law thereby seeks to achieve a state of facts wherein the defence would 
be irrelevant, i.e., wherein all persons would have knowledge of the sanction. 
As in all cases where the object of the law is to create an obligation to use care 
or diligence so as to achieve a certain result, and this obligation is enforced by 
means of a rigid rule disregarding all excuses for the failure to achieve the 
result, the absolute rule here works more vigorously than is required, resulting 
in useless or unjust punishment.” 


A full criticism of this result may be excused on the ground that the prin- 
ciple which is being followed out in this paper, principally for discovering 
desirable rules for the liability of the insane, is relied upon as being equally 
valid in the case of the sane person. 


A person may use every cate in attempting to discover whether his acts are 
unlawful and yet not know of their illegality until he is convicted for them. 
If he knew the acts were immoral, we may well be unconcerned, even though on 
our fundamental principle of responsibility he should not be regarded as liable, 
for we can say that any person who chooses to commit acts which he knows to 
be immoral does so at his peril, and if they turn out to be illegal, even if it was 
impossible for him to discover their illegality, he cannot rely upon our principle 
of social utility to excuse him. If we come to this conclusion, we will of course 
be adding a gloss on the social utility principle outlined earlier, but it is a gloss 
which may be regarded by most people as justified. But now let us assume 
that we are dealing with one of the increasing number of offences which are 
unrelated to morals, in which the accused’s diligent researches into the law left 
him in a position of believing that his act was moral and lawful. No reason 
of utility or justice can be shown for holding him guilty. A similar situation, 
and with similar conclusions, is seen in the case of the person who is convicted 
under a statute for the doing of an act not wrong in itself committed before 
he was in a position of being able to know that the statute had been passed.’° 
In these two types of case, rigidity of the rule does the law a great disservice. 
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To summarize this section, then, the accused may have been in the position of 
(a) knowing his act to be unlawful, or (b) believing his act to be lawful when 
in fact he could have discovered the rule of law making it unlawful, or (c) 
knowing it to be immoral but believing after reasonable research that it was 
lawful, or (d) reasonably believing it to be moral and lawful. He should be 
liable in (a) and (b) on our principle of social utility, and in (c) on the gloss 
on that principle, if acceptable, but in (d) he should not be liable. Our law 
today achieves the right result in (a), (b) and (c), but not in (d). 


The insane person is of necessity treated in a different manner in this 
regard. The sane person is put on his enquiry as to the content of the law, and 
in most cases he will be able to discover what the law is, but with the insane 
person we do not have the same mental processes upon which to rely. It is 
reasonable, therefore, to allow him to come forward and establish that by 
reason of his insanity he was unable to appreciate that his act was unlawful. 
But in the case of a sane person who is unable to discover the illegality of an 
act which he knows to be immoral we may base his liability on the principle 
that he then acts at his peril. If we are prepared to hold a sane person liable in 
those circumstances, ought we not to apply the same principle to the case of an 
insane person who is prevented by his insanity from knowing the law on the 
subject but is not prevented from appreciating that his act was immoral?” 
There seems to the writer to be no reason why we should not. 

In order to give effect to these conclusions, we would need a rule which 
would acquit, if insanity prevented knowledge of the unlawfulness of the act, 
unless the accused nevertheless realized that his act wa, immoral. Do we have 
such a rule? 


The second arm of the M’Naghten Rules acquits an insane person if his 
insanity prevented him from appreciating that his act was “wrong”. The choice 
of interpretations of the word “wrong” is not, as frequently supposed, simply 
between “morally wrong” and “legally wrong”, for “morally wrong” is in itself 
ambiguous and can mean either “subjectively morally wrong”, i.e. wrong in the 
accused’s own estimation, or “objectively morally wrong”, i.e. known by the 
accused to be wrong according to the standards of society. Subjective morality 
has been excluded as the test for “wrong” by a line of decisions’? which cannot 
now be doubted, but the British Medical Association, before the recent British 
Royal Commission on Capital Punishment, recommended” that it should be 
adopted as the only test of “wrong”. This recommendation the Commission 
did not accept, as being “not practicable”; but the objection to the recommen- 
dation is not only its impracticality but also the fact that it is contrary to the 
fundamental principle of criminal liability. The suggestion of the Association, 
if adopted, would result in a person’s being exempted from liability despite the 
fact that he was fully aware of the existence of a criminal sanction and the fact 
that he was completely able to make the choice away from his proposed action, 
merely because, through insanity, he had moral standards sufficiently different 
from those of the rest of the community to justify his acts in his own eyes. 
Such a person can have the criminal sanction applied against him “usefully”, 
and the self-justification should be allowed to affect guilt no more in his case 
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than in that of a sane person. To punish the sane but not the insane in this case 
is to make the criminal law a machine of moral retribution, and requires the 
assumption that moral defectives are “bad” if sane but to be pitied if insane.'* 

If we disregard “subjective morality” as being an irrelevant consideration, 
we are left to choose between “objectively morally wrong” and “legally wrong”. 
Until recently, it had been assumed that authority had established that the 
word was to be interpreted as “objectively morally wrong”, with the gloss that 
if the accused knew the act was illegal there was a presumption, presumably a 
conclusive one, that he also knew it was immoral by the community’s standards. 
This interpretation achieves the result stated above to be the desirable one. 
For a rule which makes knowledge of illegality the primary test, with the 
proviso that knowledge of immorality will also convict, is the same as the rule 
making knowledge of immorality the primary test with the proviso that knowl- 
edge of illegality is sufficient evidence of that. In effect, the accused is to be 
convicted if he knew either that it was illegal or that it was immoral. 

The latent ambiguity adverted to above in the expression “morally wrong” 
had induced Lord Goddard C.]J., in R. v. Windle’’, to reject it as the test to be 
used, but it does not seem that he has done so on any ground other than that 
he felt subjective morality to be a matter too difficult and dangerous for the 
law to entertain. It appears to the writer that the effect of the decision is only 
to prefer one as against the other of the two alternative methods of expressing 
the same rule, i.e. that knowledge of illegality is the primary test. If the decision 
is to be regarded as going further and ruling out all relevance of knowledge that 
the act was objectively morally wrong, then it cannot be supported on the auth- 
orities and is undesirable in that it provides too broad a basis for acquittal." 


III. CoNTROL OF THE ACT 


We have seen that the first two of the three factors involved in the prin- 
ciple of criminal responsibility are taken into account satisfactorily in rules 
applicable to insane persons. It remains to examine the way in which the law 
can give effect to the third requirement, viz., that the accused should have been 
capable of controlling his act before he will be regarded as liable to punishment. 

Where the act was beyond the physical control of the accused he will, in 
all cases, not be responsible under the criminal law for that act. If he is pushed, 
against his will, through a window, he is not liable for breaking and entering, 
quite apart from the existence of any specific intent. If his hand is held by 
another and used to strike a third person, he is not guilty of assault. These 
cases are regarded by some writers as explicable on a supposed doctrine of 
causation, and by others as resulting from one of the several rules as to mens 
rea. Whatever the explanation, the result is a desirable one and is, and ought 
to be, the same whether the offence is common-law or statutory and, in statu- 
tory offences, whether it is one of so-called “absolute prohibition” or not."’ 

Where the act is within the physical control of the accused but altogether 
beyond his mental control he will likewise be acquitted. Somnambulism, auto- 
matism, hypnotism, and, on a slightly different basis, epilepsy, are all examples 
of this type of defence. 
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The position is far more difficult where the act is within the accused’s 
physical control but not altogether beyond his mental control, i.e. is within his 
mental control in the sense only that it is not merely a product of his subcon- 
scious mind (somnambulism, automatism) nor a product of another’s mind 
(hypnotism) nor a result of involuntary muscular or nervous action (epilepsy) . 
If the act is a result of the conscious mind of the accused, we can say that it is 
within his mental control. Liability, we have seen, should depend, inter alia, 
on whether he was able to act in compliance with the directive of the criminal 
law. The defence that may be argued for in this situation is that though the 
accused willed the act he was for some reason incapable of exercising his will 
in any other manner, i.e. that he had an “impulse” or urge to will in this 
manner, and there was nothing he could do to resist it. Such a proposition may 
get some apparent support from the contention of the determinist that the fact 
that the accused did the act is evidence of the fact that he could not avoid 
doing it. But the law cannot afford to get involved in the unreal argument 
between determinism and free will. Even if there were a real issue between the 
two ideas, and even if we were convinced that the correct conclusion was that 
of determinism, i.e. that whatever a person does he does because he was destined 
to do it, yet no reason is thereby shown for law to withdraw its sanction. For 
the continued existence and application of the sanction may well result in 
achieving the desirable social conduct of others, even though, because of the 
use of the sanction, that conduct has become predetermined. The determinist’s 
picture, however, is an unreal one and can in no way rob the individual of the 
ability or the moral duty of acting in accordance with desirable precepts. 


On the other hand there is the pathological variety of this defence, that the 
impulse became so strong that the accused was physically and mentally inca- 
pable of controlling it. If these facts could be established, i.e. if the sanction 
was shown not merely to have failed in this particular case to achieve desirable 
conduct but to have been incapable of achieving it, then on principle there 
should be no liability. But there is yet no means of establishing that this condi- 
tion can exist for sane persons, or of distinguishing cases of irresistible impulse 
from the merely unresisted impulse,” and the defence is therefore properly 
denied. If medical science is ever able to supply us with the proof, and the vest, 
we will need to change our law. 

With regard to insane irresistible impulse, or, more correctly, insane drives 
which act upon the mind of the lunatic until the will is overpowered by them, 
medical science has advanced to a stage where the law can safely provide for 
this proper defence. 

Firstly, as to the existence of the phenomenon. The real reason why our 
law has not provided for this defence is not that it is regarded as invalid but 
rather that the existence of the phenomenon has been doubted. Baron Bramwell, 
one of the principal opponents of reform, said before the 1866 Commission on 
Capital Punishment’’: “There may be such a thing, but I vastly disbelieve in 
it.” Today this disbelief is impossible unless one is prepared to agree with 
Baron Bramwell that “. . . medical men talk a great deal of nonsense”. For 
the opinion of the medical profession appears to be overwhelmingly in favour 
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of recognition of the phenomenon. The British Medical Association in its 
evidence before the recent British Royal Commission made the existence of the 
phenomenon the basis for its submission. The Association’s views were repeated 
in an editorial of the British Medical Journal” in which it was stated that 
medical opinion would seem to be well met by a change in the law such as 
would provide for this defence. On the basis of the evidence before it, the 
British Royal Commission reported, “It is well established that there are 
offenders who know what they are doing and know that it is wrong . . . but 
are nevertheless so gravely affected by mental disease that they ought not to be 
held responsible for their actions.””' In 1923 the Atkin Committee reported: 
“It was established to our satisfaction that there are cases of mental disorder 
where the impulse to do a criminal act recurs with increasing force until it is, 
in fact, uncontrollable.”** This apparent unanimity is not weakened by the 
expression of the opinion that “irresistible impulse has no status or meaning in 
psychiatry”.** Objection is therein made to the unhappy expression “irresistible 
impulse”, which does not accurately convey what is intended, and to the fact 
that cases of “irresistible impulse” do not form in themselves a phenomenal 
category having clinical significance. The latter objection is not a fatal one, 
for we do not wish to assume that all cases stem from a single mental condition. 
All that is necessary is that medical science shall establish that persons may, 
through whatever mental disease or deficiency, be substantially unable to con- 
trol their conduct in specific situations. As stated above, our rules need only 
refer to possible consequences of insanity and need involve no assumptions of 
how those consequences occur or what the nature of a specific mental illness 
may be.** 


Secondly, as to the ability to discern between the irresistible and the unre- 
sisted. The great fear in recognizing this defence has been the possibility of its 
abuse. Lord Goddard C.J. rhetorically asks: “Who is to judge whether the 
impulse is irresistible or not?”,*’ inferring that the word of the accused would 
be the only evidence available apart from the inference to be drawn from the 
commission of the act itself. A great deal of needless confusion has resulted 
from a refusal by the opponents of the defence to recognize that it is confined 
to cases resulting from insanity. The Atkin Committee’s recommendation of 
the defence explicitly pointed to the danger of its use in any but insanity cases, 
and the proposal by the British Medical Association of its addition to the 
M’Naghten Rules expressly so limits it, and yet Sir Norwood East, for example, 
in examining these two recommendations rejects them on the ground that 
“.. . the introduction of the irresistible impulse [defence], unless associated 
with mental disease, would be a very dangerous adventure”.”® Clearly, in every 
case in which the new defence was pleaded, the onus would be on the accused 
to establish both a pre-existing insanity and the fact that that insanity resulted 
in the act being uncontrollable. Proof of the former could be secured in the 
same manner in which it is at present for the existing defences. Proof of the 
latter would be supplied by circumstantial inference from the facts: (a) that 
the type of insanity established was one of the relatively few which are well 
known to be likely to result in uncontrollable actions, and (b) that in its origin 
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and in its prior manifestations it is seen to be a particular mental condition 
likely to result in the particular act’s being uncontrollable in the circumstances 
in which it was committed. In addition there would be the testimony of the 
accused, if competent, and possibly of independent witnesses, whose evidence 
of the manner of the commission of the act and the accused’s behaviour at the 
time could substantiate or rebut the inference drawn from the medical evidence. 


Those who would still object to the defence, on the ground that this type 
of evidence could not easily survive the maltreatment it would receive under 
the usual courtroom adversary rules, if they are really desirous of admitting 
the defence at all, have only to accept one of the several novel suggestions 
for securing this evidence and presenting it to the judge or the jury.’ Another 
method of decreasing the likelihood of abuse would be to increase the burden 
of proof upon the accused. It has been suggested that the accused be required 
to prove beyond reasonable doubt that the act was in fact uncontrollable.” 
But this seems to place too great a burden on the accused, for it is only his 
own testimony, if available, that will be direct evidence on the question. The 
medical evidence and the evidence of such witnesses of the crime as there might 
have been will merely establish that his story was likely to be true, not that it 
necessarily was so. If any increase in burden of proof is to be laid on the 
accused, it should be with respect to the fact that the uncontrollable nature of 
the act (established on a balance of probabilities) was due to the mental disease. 

A reasonable objection to this solution is that the jury would be faced with 
deciding the issues on varying degrees of satisfaction, and that the judge would 
have difficulty in so directing them. But already the judge and jury discharge 
this duty satisfactorily in civil cases where particular issues are required to be 
proved beyond reasonable doubt, or, which is more difficult, to a degree half 
way between the civil and criminal degrees, while other issues in the same case 
remain to be established merely on the balance of probabilities. Similarly in 
criminal trials, the burden of proof on the prosecution with regard to the 
commission of the offence, and on the accused with regard to the raising of a 
certain type of statutory defence or a defence under the M’Naghten Rules, are 
different and yet may coexist in the same case.’ Moreover, if this safeguard of 
increasing the burden is felt to be necessary, it is far more desirable that the 
jury and judge be inconvenienced than that a valid and necessary defence be 
denied. 

As a result of the foregoing discussion of the three elements of the funda- 
mental principle of common responsibility and the way in which they ought 
to be reflected in rules concerned with the conduct of sane and insane persons, 
it can be seen that the existing rules adequately cover the conduct of sane 
persons, with the one exception of the unknowable law making the moral act 
a crime, and the conduct of insane persons, with the one exception of what we 
might call “irresistible impulse”. 


IV. ARGUMENTS AGAINST CHANGE 


It has been argued that a change in the law is unnecessary in order to 
achieve the desired result indicated above with regard to insane persons, for 
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the defence is already achieved by either (a) the existing law, (b) the judge, 
(c) the jury, or (d) the executive. 


(a) It can without great difficulty be demonstrated that when the judges 
gave their answers as contained in the M’Naghten Rules they intended them 
to have reference only to the specific type of insanity with which the case and 
the questions were concerned, i.e. delusional insanity, thereby accounting for the 
emphasis on cognitive defects and the absence of reference to conative defects. 
But it is now too late to argue that we are entitled to look outside the Rules 
for these further defences. Authority has confined us to the Rules, and if the 
defence is not found therein it will have to come by legislation.” 


It is also said that the proposed defence is contained within the Rules as 
they exist at present,” but though this argument may have academic attraction 
it is inconsistent with well-established authority and is unlikely now to be 
successful. 


(b) Even though a judge is no longer able to direct a jury on the law as 
if the Rules contained implicitly the “irresistible impulse” defence, yet several 
judges gave evidence before the British Royal Commission that in cases of real 
insanity not covered by the Rules, they either omit all reference to the Rules 
and the limitations set by them on the possible defences, or instruct the jury 
on the application of the law to the facts in such a manner that it is made to 
fall under one of the existing Rules. This practice can hardly be said to take 
the place of a defence expressed in a statute, for its availability would depend 
upon the chance of the accused’s having such a judge to try his case, and, too, 
the fact that the judge did not act in this manner would not be grounds on 
which the accused could appeal. The right to appeal when effectively denied 
a defence would seem to be fundamental. 


(c) The jury, it is contended, will see to it in the proper case that the law 
as contained in the Rules is not applied, and will therefore acquit an accused 
who at present does not properly have a legal defence.”* It is well known that 
juries do at times disregard the directions of the judge, but there is no evidence 
that they do so only in proper cases,’ or even in every proper case. Even if it 
could be established that the desired defence is in effect given by the jury, 
it is being obtained at the price of encouraging perversity among juries and 
disrespect for the law which can do more harm than would the operation of the 
proposed statutory defence. 


(d) The final avenue by which it is said that the proposed defence already 
operates is the discretion placed in the executive, by way of the royal preroga- 
tive, and exercised in connection with the remission service. It is appreciated 
that the executive operates in these matters in accordance with settled principles 
and after full psychiatric reports have been obtained, and it may well be that 
as a result of this practice very few persons are in fact punished whom we 
would consider not criminally responsible. The necessity of the practice is, 
however, to be deprecated. Not only does the practice place a heavy burden 
upon the executive, but it is, moreover, inconsistent with the traditional prin- 
ciples of our law, in that it takes the adjudication of a defence out of the 
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hands of the jury and leaves it to be determined by the exercise of a discretion 
not designed for that purpose. 


It seems to the writer that these four arguments, whether taken individually 
or all together, fail to detract from the desirability of adding to the M’Nagh- 
ten Rules a further rule to provide for the defence of insane “irresistible 
impulse”.** 


V. ALTERNATIVE SUGGESTIONS 


There is a body of opinion which is in general agreement with the propo- 
sition that the M’Naghten Rules as they exist at present are inadequate, but 
which is not content with the mere addition of the further rule suggested above. 
The proposals which are made in place of the addition of such a rule uniformly 
reject the M’Naghten Rules in their entirety, but as to the rule which should 
be substituted for them the proposals fall into two distinct groups. 


(a) One type of proposed rule is that guilt should never attach to a person 
who is insane, or, as some prefer, “psychotic”, so that certifiability would auto- 
matically result in an acquittal. This suggestion seems to arise from a general 
attitude of pity towards the mentally afflicted, or at least from a feeling that 
treatment and not punishment is the humane and necessary thing. But a proper 
question to ask is: can punishment ever be usefully threatened or awarded to 
an insane person? Insofar as such a person is capable of reacting to the 
appreciation of a sanction being attached to a criminal act, which is so in many 
cases, the punishment is usefully threatened and awarded, and liability should 
go according to this ability and not according to the existence or non-existence 
of certifiability. If the criminal sanction is taken away from the acts of such 
persons, then the criminal law is failing to obtain desirable social conduct on 
occasions when, ex hypothesi, it could have. To regard criminal punishment 
solely as moral retribution is to deny it a great area of usefulness. 


This same objection to certifiability as a test of exemption from punishment 
may perhaps be put in another way by saying that the proposed test ignores 
the desirability of establishing a causal connection between the commission of 
the crime and the insanity which is raised as a defence. The necessity of 
establishing such a connection appears to be fundamental.” 

A second objection that could be raised to this test is that it would not be 
sufficiently broad to include many persons whom we would wish to regard as 
not responsible, many of whom would be acquitted today under the M’Naghten 
Rules. A person does not have to be certifiable in order that he qualify for a 
defence under the Rules or the extended Rules. 

The fact that the test of certifiability would be at times too lenient and at 
times too harsh indicates that it is geared to a concept which is not relevant. 
Certifiability, regarded by itself and not taking into account its consequences, 
does not enter into the fundamental principle of criminal liability . Moreover, 
the very concept is subject to every fluctuation of medical opinion on the sub- 
ject, and criminal liability ought not to be so variable, but determinable by 
reference to a fixed factual test flowing from a constant principle of social 
utility. The M’Naghten Rules, if extended, would constitute such a factual test. 
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It is to be noted that the proponents of the “certifiability” test are predom- 
inantly doctors or psychiatrists, whose chief concern is the treatment of the 
patient. This preoccupation with the question of treatment as against the 
question of criminal responsibility has led to the untenable suggestion that 
insanity should not be raised as a defence at all, ice. that the question should 
not be one to be thrown around a courtroom but should be discussed calmly 
in a professional atmosphere and the results of the discussion communicated 
to the judge for the purpose of deciding on the treatment and institution best 
suited to the prisoner’s needs. Though commendable in certain respects, this 
suggestion completely ignores the legal necessity of establishing either guilt or 
innocence, not only for the social and moral satisfaction of the accused and 
his relatives, but also for the determination of the many legal consequences 
that can flow from guilt or innocence. 


(b) The second type of rule proposed in place of the M’Naghten Rules 
is that the question of whether the mental condition of the accused ought to 
relieve him of responsibility should be left to the jury, unhampered by rules. 
This has the attraction of individualization, but we ought not to be led into 
accepting it by the argument before the Britissh Royal Commission” that 
where the life of an accused person is at stake, yardsticks are foo rigid. Such 
a view argues against all rules, including, for example, the rules containing the 
law of murder. Moreover, the M’Naghten Rules, especially if extended as 
suggested, are individualized sufficiently for any case that might arise. For, if 


the facts show the existence of the appreciation and control required by the 
extended rules, there is no reason why the criminal sanction should not be 
applied. 


An argument against the adoption of this second suggested alternative is 
that, though the opinion of the common man is desirable on the question of 
responsibility, it ought not to be taken solely at a time when, as a juryman, he 
is likely to be so emotionally affected by the particulars of an individual case 
that he is not even an efficient fact-finder, let alone an impartial assessor of 
responsibility. 

There is, moreover, one consideration which is sufficient in itself to rob 
the “jury test” of any attraction it might have. Without a fixed criterion to 
work on, and consequently with little or no assistance from the judge in answer- 
ing the question of liability or in applying the law to the facts, the jury would 
be an easy prey to every conceivable argument, no matter how irrelevant, 
designed to show, or even merely to make the jury feel, that the accused 
“ought” not to be punished. It would seem that this type of procedure would 
lend itself to more abuse than that which some people fear would result from 
the introduction of a defence of insane “irresistible impulse”. 

If any restriction was to be placed on the type of evidence which could be 
introduced to assist the jury in determining responsibility, it would have to 
come in the form of rulings by the judge on its relevance, and this latter 
question could only be decided after the judge, or a line of decisions, had 
established what factors create responsibility. As an alternative to a “relevance” 
policy, or perhaps in addition to it, the judge would in time be called upon to 
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assist the jury in its treatment of the evidence, and practice would soon establish 
standardized directions to the jury following very much the line of, or at least 
fulfilling the same function as, the M’Naghten Rules.”’ 


The British Royal Commission, despite the fact that the majority of 
witnesses before it were opposed to such a step, and the fact that a specific test 
was admitted to be most desirable if one could be found, recommended the 
“jury test” of responsibility. For the reasons outlined above, this “test” appears 
to have no advantage over the M’Naghten Rules but, in fact, to have grave 
disadvantages. 

VI. Conc.usions 


Having regard to the principle of criminal responsibility set out at the 
beginning of this paper, the only questions that need be asked, once it is estab- 
lished that the accused committed the act, are whether he knew what he was 


doing, whether he knew it was wrong, and whether he was able to control 
his act. 


The M’Naghten Rules are limited in their scope, but it is wrong to suggest 
that they are illogical, self-contradictory, haphazard, or the result of mere 
historical accident. They are, instead, a full, complete, consistent and inten- 
tional expression of the elements of a fundamental principle, with but one 
limitation. Through ignorance of the possible effects of insanity, the framers 
of the Rules failed to provide for one of the effects now known to exist, i.e., 
loss of ability to control one’s act. With the addition of a rule to take account 
of this situation and to allow satisfactory proof of conative effects to affect 


responsibility, the Rules will become as perfect an embodiment of a principle 
as any set of rules could be. No greater refinement or individualization is 
necessary. The alternative tests proposed are seen to be either unrelated to any 
sound principle of responsibility, or unlikely to achieve results consistent with 
any principle. Furthermore, the dangers that are said to attend the introduction 


of an insane “irresistible impulse” defence are seen to be either unreal or easily 
overcome. 


From a theoretical point of view, the introduction of the defence seems 
justified and necessary. The writer has attempted to deal also with such prac- 
tical objections as are readily apparent. Any further claims, by opponents of 
the defence, that the defence just could not work out in practice, are not only 
hypothetical but also contradicted by the experience of those countries which 
have adopted the defence.”*. 


There seems, in effect, to be no valid reason of principle or practice why 
the defence should not now be provided. 


1Under the chairmanship of Hon. J. C. McRuer, Chief Justice of the Ontario High Court. 

*“Guilty but insane”, the verdict still given in England, will here be regarded as being identical 
in substance to an acquittal, for the significant question is that of responsibility and not the form 
of the verdict. 

8The “definition” of law here given is merely the expression of an attitude towards the 
phenomenon, law, and not an attempt to set limits to the meaning of the word, “law”. 

*1953-54 (Can.) c. 51, s. 16(2) “. . . a person is insane when . . .” etc. Similarly, the U.S. 
Supreme Court in Fisher v. U.S. (1945), 328 U.S. 463, at p. 467 approved of: “Insanity, accord- 
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ing to the criminal law, is a disease or defect of the mind which renders one incapable to . . .” etc. 
Cf. the wording of the M’Naghten Rules and nearly all other enactments of them. 

5The degree and nature of the difference between the two acts which is required before liability 
is removed is, of course, no simple matter to determine. 

®The only aspect of mens rea here considered is knowledge of the actual physical act done by 
the accused. Further analysis would be necessary to apply the same reasoning to knowledge of the 
consequences, and knowledge of surrounding facts, where they are relevant in a particular crime, 
but it is believed that the results would be the same. 

7Although the M’Naghten Rules and nearly all statutory enactments of them require the causal 
connection between the insanity and the absence of knowledge to be established before the rules 
are applicable, in practice the causal connection is assumed, though no doubt the absence could be 
relied upon if established. 

8R. v. Codére (1916), 12 Cr. App. R. 21. 


®Examples of other cases are: the absolute rule of vicarious liability in crime, designed to 
achieve care in the choice and control of servants; the absolute liability in some statutory offences 
as to knowledge of one or more of the surrounding facts, designed to secure diligence in the 
discovery of those facts. 

10Cf. the case of statutory orders, in which the public’s inability to know of the existence of 
an order has been the reason for holding it to be ineffective until publicized, despite the absence 
in the statute of any requirement of publication. See Johnson vy. Sargant & Sons, [1918] 1 K.B. 
101, and R. v. Ross, [1955] 1 W.W.R. 590, [1945] 3 D.LR. 574 (B.C). 

11Jt may well be that in the usual case in which the defence of insanity is raised, i.e., murder, 
the problem is not likely to arise, and therefore its solution has little more than academic value; 
for if an insane person realizes he is killing, and that it is immoral, it is unlikely that he will be 
unaware of the fact that it is also illegal. 

12Notably R. v. Codére (1916), 12 Cr. App. R. 21. 

13Referred to in the Commission’s report, Cmd. 8932, p. 93. 


14An interesting half-way position is seen in the interpretation of the rule in the Australian 
High Court, now to be regarded as settled by Stapleton v. The Queen (1952), 86 C.L.R. 358, by 
which the accused is acquitted if robbed by insanity of the ability to appreciate why the act is 
immoral in the eyes of ordinary persons. Mere knowledge of the immorality of the act does not 
make him guilty; he must also be “bad” in his use of that knowledge. 

1511952] 2 Q.B. 826. 

16English trial courts have regarded the decision as effecting this change, and therefore follow 
it. In Stapleton v. The Queen, supra, footnote 14, the Australian High Court so regarded the 
decision but declined to follow it, on the ground of inconsistency with earlier authority. See the 
full text of the judges’ answer to the third question in the M’Naghten case, especially: “If the 
accused was conscious that the act was one that he ought not to do, and if that act was at the 
same time contrary to the law of the land, he is punishable.” 

17A rare example of denial of the defence, though unnecessarily, by reason of the word- 
ing of the statute, is R. v. Larsonneur (1933), 24 Cr. App. R. 74, 97 J.P. 206. Cf. the state- 
ment during argument, apparently per incuriam, by Lord Goddard C.J. in Leicester v. Pearson, 
{1952} 2 All E.R. 71, referred to and adopted by Devlin J. at p. 73, that an “absolute prohibi- 
tion” reading of the pedestrian-crossing offence would result in convicting the driver of a stationary 
vehicle pushed into the crossing by a vehicle from behind. 

18See comments of Sir Norwood East (1952), 20 Med. Leg. J., pp. 15, 16. 

19B.P.P., 1866, 21. 

2011953] 2, Oct. 3. 

21Cmd. 8932, p. 103. 

22Cmd. 2005, p. 8. 

23See Dr. G. H. Stevenson (1946), 54 Can. Med. Ass. J., p. 620. 

24The very fact that the M’Naghten Rules proceed in the manner recommended is made the 
basis of an attack upon them by Dr. Stevenson in (1947), 25 Can. Bar Rev. 731. His miscon- 
ceived criticism results from a belief that doctors should be the so'e arbiters of responsibility and 
that the test of responsibility should be in every case the mere existence or non-existence of a 
psychosis, a test which is criticized infra. 

25Cmd. 8932, p. 95. 

26Supra, footnote 18, at p. 16. 

27See: (1951), 7 Curr. Leg. Prob. 16; (1947), 25 Can. Bar Rev. 731; (1947), 55 Can. Med. 
Ass. J. 520; (1949), 106 Amer. J. Psych. 497; [1949] 2 Br. Med. J. 1182. 

28Meredith (1947), 25 Can. Bar Rev. 251. 

29See R. v. Carr-Briant [1943] K.B. 607; R. v. Hobson (1951), 11 C.R. (Can.) 218. Dixon J. 
performed the task with equanimity in R. v. Porter (1933), 55 C.L.R. 182. 
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30Seventeen of the American states have recognized the defence of insane irresistible impulse, 
without the need for legislation, some by looking outside the Rules, others by reading it into the 
Rules. Lord Goddard C.J. in R. v. Windle, [1952] 2 Q.B. 826 emphasizes the exclusive nature of 
the Rules in our law. 

31See, e.g., Stephen, History of the Criminal Law, Vol. II, p. 171. 


82See, e.g., the opinions of several witnesses, including Lord Goddard and Lord Simon, in 
Cmd. 8932, pp. 82, 83. 

88There is in fact evidence that Broadmoor and similar institutions house a great many thor- 
oughly sane persons acquitted by perverse juries whose emotions overwhelmed their reason. 

34Tt has also been suggested that we need only to wait for the inevitable abolition of the death 
penalty, for the great need of change to disappear. Admittedly there will then be very little differ- 
ence, in the treatment of the insane person, between conviction and acquittal by reason of insanity. 
But the important labels of “guilty” and “innocent” would still be in issue. 

85Stevenson (1947), 25 Can. Bar Rev. 731. 

86Cmd. 8932, p. 96. 


37The recent decision of a U.S. federal circuit court of appeal in U.S. y. Durham (1954), 214 
F. 2d 862 to jettison the M’Naghten Rules in favour of a jury test of whether the act was a 
product of mental disease, is more helpful. For a general test of causation must inevitably end up 
as a verbal cloak for unstated principles of responsibility. 

88The defence has been specifically provided in at least the following countries: Western 
Australia, Tasmania, Queensland, South Africa, Southern Rhodesia, Malta, seventeen of the Amer- 
ican states, Switzerland, Germany, France, Italy, Belgium, Netherlands, Imperialist Russia and the 
U.S.S.R. Though not specifically provided, the defence is allowed to operate via a general insanity 
exemption in Norway, Sweden and Denmark, via a jury test of responsibility in New Hampshire, 
and possibly now in the District of Columbia via a jury test of “causation”. 








THE SHARE-EXPENSE AGREEMENT AND AUTOMOBILE 
INSURANCE 


By L. H. Wicains, B.A., anv C. E. Brown, B.A. 


The practice of sharing of expenses of automobile operation by a driver 
and his passengers is increasing in popularity, as a survey of the “want-ad” 
section of any newspaper will indicate. The increased use of such share-the- 
cost agreements may create difficult problems in the field of automobile in- 
surance law. 


Let us suppose that a passenger, the plaintiff, has agreed to share the 
operating costs of an automobile in return for his transportation. If the driver 
were grossly negligent, and a resulting accident injured the plaintiff, he would 
have a right of action against the driver’s insurer provided that the driver’s 
policy included passenger hazard coverage and the plaintiff is considered a 
gtatuitous passenger.’ If the injured party is treated as a passenger for hire 
different considerations will decide the problem. The insurance companies 
regard hiring as having a material effect upon the risk and protect themselves 
through the terms embodied in their policy and through the operation of the 
Alberta Insurance Act® which terms hiring a “use prohibited without 
permission.” 

Our hypothetical case involves an interpretation of the Alberta Insurance 
Act’s statutory condition three which is deemed to be a part of every policy. 
The relevant portion reads: 


. unless permission is expressly given by an endorsement of the policy, and in consideration 
of an additional stated premium, the automobile shall not be rented or leased, nor shall it be 
used, . . . (c) As a taxi-cab, public omnibus, livery, jitney, or sight-seeing conveyance or for 
carrying passengers for compensation or hire.® 

What types of uses are covered by the condition? The common forms of 
hiring are, of course, covered by the express prohibition. But what about other 
forms of “consideration” passing between the parties? We must determine 
whether the statute covers such arrangements as car pools, carriage of passengers 
who meet operating expenses, isolated hirings, and our original example of 
share-expense agreements between strangers. 


In examining the statutory condition, we notice, first, the terms, “rented or 
leased.” The meaning of these terms was considered in Johnson v. British 
Canadian Insurance Co.* where, in consideration of repair work done to the 
automobile, the owner allowed a mechanic to use the vehicle with the stipula- 
tion that the owner and his wife would also have a prior right to use it. The 
automobile caught fire while the mechanic was using it and the insurer de- 
fended on the ground that the car was “rented or leased”. Lamont J., speaking 
for the majority in the Supreme Court of Canada, held for the plaintiff, 
deciding that the words “rented or leased” required a transferring of exclusive 
possession and control of the vehicle. 


55 





Normally, when the driver and passenger are both in the vehicle, the 
passenger cannot be said to have possession within the principles laid down 
by the court. Moreover, even a passenger in a taxi-cab cannot be said to be in 
possession or control inasmuch as he controls only the destination. On the 
basis of the Supreme Court decision it is submitted that “rented or leased” is 
applicable only to true cases of leasing or hiring, such as carried out by car 
rental agencies. 

Section (c) enumerates the vehicles which are habitually in use for profit. 
Excluding the reference to vehicles “carrying passengers for compensation or 
hire” the enumeration in section (c) does not, it is submitted, describe any of 
the expense-sharing agreements we have mentioned. Carrying passengers under 
a car pool agreement may be an habitual practice but it cannot be said to have 
the commercial character of the operation of a commercial vehicle. Similarly 
when friends combine to share the cost of a trip, the term “taxi” is inapplicable. 
Nor do any of the terms used in the act accurately describe expense-sharing 
agreements, isolated carryings for reward, or the carrying of passengers for 
the cost of the operation. 

The concluding reference to carriage for ‘compensation or hire” might 
embrace the types of agreements we have numerated. One possibility is that 
the phrase, being closely connected with the terms preceding it, should be 
interpreted in a commercial connotation under the principles of eiusdem 
generis. 

Another possibility is a strict interpretation against the insurer as being the 
“author” of the ambiguity present in the policy. If the insurer’s own terms 
were capable of bearing two interpretations, pure commercial and non-com- 
mercial, the court would certainly interpret against him. The courts may well 
use the same approach in dealing with a statutory condition as they would in 
dealing with a policy condition. This strict interpretation approach was used 
by the Judicial Committee in Curtis’s and Harvey (Canada) Ltd. v. North 
British Mercantile Insurance Co.’ Lord Dunedin, delivering their Lordships’ 
judgement, stated: 

The primary object of the statutory conditions is to prevent the insurer by means of ex- 

ceptions skilfully worded and not particularly brought to the notice of the assured, avoiding 

liability which it is only just and reasonable he should undertake in a fire policy. Their 

Lordships agree . . . that these conditions, if there is doubt, should be held rather as amplify- 

ing than as cutting down the insurer’s liability.® 
Although this statement was made in reference to statutory conditions in a fire 
policy it is submitted that the same reasoning should apply to automobile 
insurance. 

The courts, in dealing with the types of agreements we have mentioned, 
have faced the problem of defining “hire” and “compensation”. In Bonham 
v. Zurich General Accident and Liability Insurance Co. Ltd.’ the phrase “hire” 
was considered by Uthwatt J. deciding that “hire necessarily imports an obli- 
yation to pay.” Much the same approach was employed by Atkinson J. in 
McCarthy v. British Oak Insurance Co. Ltd.° when he declared that a hiring 
involves, “a stipulated reward, a quid pro quo.”"° In Semon v. Canada West 
Insurance’', H. J. Macdonald J. accepted the New Century Dictionary 
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definition of hire; “The price or compensation paid or contracted to be paid 
for the temporary use of something... .”"* It is submitted that the con- 
clusion to be drawn from these interpretations of the term hire is that the 
word connotes a commercial relationship arising out of a contractual agreement. 


Does the word “compensation” in the Act have a meaning identical to the 
word “hire”? Uthwatt J. in the Bonham case’* discussed the words “hire” 
and “reward” as used in the proposal form for a policy. The learned judge 


stated: 


The inclusion of the second word is not, in my opinion, merely for the purpose of giving an 
alternative to “hire”, meaning the same thing, but for the purpose of bringing in a subject 
matter which does not include hire, and including (I do not say confined to that) cases where 
there is no obligation to pay.14 


A similar reasoning may apply to our terms, “hire or compensation.” 

If compensation conveys a different meaning than does hire there still 
remairis the problem of deciding when we have a case of compensation. In 
the Bonham case it was decided that there need not be an obligation to pay in 
order that there be a case of carriage for reward. In that case the owner 
drove to work every day, hebitually carried passengers and, although there 
was no request for payment nor contract of hire, two of the passengers paid 
an amount equal to taxi fare. On these facts it was held that there was a 
carrying for reward but not for hire. 

On the other hand, Godfrey J. interpreted compensation in an opposite 
manner in the Ontario case of Shaw v. McNay.'* The learned judge held 
that compensation meant payment by way of profit or gain. One must note, 


however, the context from which “compensation” was taken as the phrase 
under consideration was “in the business of carrying passengers for compen- 
sation.” We must notice that the word “business” is used and also that the 
word “compensation” alone appears, not the phrase “compensation or hire”. 
Accordingly we may expect compensation to cover a much broader area than 
it does in our statute. 


The judicial definitions of the terms used in our statute does not give 
decisive formulae for deciding the applicability of the condition in any given 
situation. A car pool, for example, does not have the commercial character 
of normal business ventures. Compensation, even if we equate it to reward 
does not cover the pool arrangement because there is no payment. 


Canadian courts in interpreting highway traffic legislation and in deciding 
whether a right of action lies against an owner, have dealt with the problem 
of persons sharing expenses on a trip. Although the traffic acts do not 
bear the same wording as our insurance condition, the terms are sufficiently 
similar that the general attitude of the courts may be determined through a 
study of these cases. In McKay v. Minard’’, where fellow employees of a 
Brandon bank undertook a trip to Saskatchewan under a share-expense 
agreement, Maybank J. in discussing the problem under the Manitoba High- 
way Traffic Act’’ declared: 


I consider ‘payment for such transportation’ [the phrase under consideration] to have a com- 
mercial connotation and it dees not extend to relationships where friendship or friendliness 
is the basis of the arrangement and the sharing of expenses is incidental as in the present 
case.1® 
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Similarly in British Columbia, the problem arose in the interpretation of 
s. 74 (b) of the Motor Vehicle and Highway Traffic Act,'® which states that 
a person “transporting passengers for hire or gain” is liable to him in negli- 
gence. Fisher J., in Guerard et al v. Rodgers et al,” decided that the section 
was inapplicable because of the original intention of the parties. The ques- 
tion to be asked becomes: Is the primary purpose of the arrangement com- 
pensation rather than companionship? It is submitted, in the light of these 
decisions, that if friendliness is the basis of the arrangement neither “hire” 
nor “compensation” may be applied. 


When an automobile owner carries passengers regularly for payment, the 
courts have, in some cases, found a type of hiring. In the Ontario case of 
Wing v. Banks” the plaintiff approached the defendant and suggested an 
arrangement whereby the latter should drive him to Kingston from his home 
for a weekly sum. Gale J. held that the defendant was “in the business of 
carrying passengers for compensation” as set out in the Ontario. Highway 
Traffic Act.” His decision was based on the fact that there was a definite 
agreement for a fixed fee and a history of continued carriage. This type of 
arrangement would, it is submitted, be covered by our statute, inasmuch as 
there is a commercial aspect to the agreement. 

In Alberta the case of fixed payment, even on an isolated occasion, is 
in no doubt since the decision in the Semon case.”* In that case the owner met 
several strangers in an Edmonton cafe and agreed to transport them to Fort 
Saskatchewan for a sum equivalent to taxi fare. H. J. Macdonald J. held that 
there was a hiring within the statutory condition. 


An expense sharing agreement between strangers has been considered under 
highway traffic legislation although it has yet to arise under insurance regu- 
lations. Shaw v. McNay was decided under s. 47 of the Ontario Highway 
Traffic Act."* Godfrey J. in holding the driver not liable to a passenger who 
paid one-half the cost of gas and oil, decided the section does not apply to an 
owner of a motor car who, on an isolated occasion, carries a passenger who 
merely pays part of the cost of operation.”* 


In summarizing our conclusions, it is submitted that neither the term 
“rented or leased” nor ‘taxi-cab, livery, public omnibus, jitney, or sight-seeing 
conveyance” can properly be applied to these situations: a friendly expense 
sharing agreement, payment for transportation to place of employment, pay- 
ment of a fixed sum on an isolated occasion, or an expense sharing agreement 
between strangers. ‘Rented or leased” is inappropriate because it implies 
exclusive possession or control. Further, “taxi, jitney, etc.,” are inapplicable as 
they are terms descriptive of commercial vehicles. Finally, it is submitted that 
“carrying passengers for compensation or hire” is inapplicable to those agree- 
ments which are by their very nature casual relationships. The cases dis- 
cussed, viz, McKay v. Minard”, Guerard v. Rodgers”, and Shaw v. McNay”, 
support this contention. However, on the authority of Wing v. Banks” it is 
submitted the phrase does apply to payments for transportation to work, and 
on the authority of Semon v. Canada West Insurance*’, payments of a fixed 
amount for transportation. 
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The different arrangements we have discussed are similar in many respects, 
yet they have been variously held to be cases of hiring and not hiring. It is 
submitted that the uncertainty has arisen from loose interpretations of terms 
such as “hire” and “compensation”. The possible solution might be found in 
equating “compensation” with “hire” and defining “hire” as did Atkinson J. 
in McCarthy v. British Oaks Insurance Co. Ltd. when discussing a policy use 
for social and domestic purposes, but excluding use for hire: 


I think that what was intended by the policy is something which is a genuine business contract 
for hiring, something which is a real hiring, a doing something for a stipulated reward, a stipu- 
lated quid pro quo. To hold otherwise would mean that a great many users of cars almost 
every day of their lives must be stepping outside the cover of insurance policies.*! 


FOOTNOTES 
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share-expense agreements. However, if there were found to be a carrying of passengers for 
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Similarly in British Coiumbia, the problem arose in the interpretation of 
s. 74 (b) of the Motor Vehicle and Highway Traffic Act,’” which states that 
a person “transporting passengers for hire or gain” is liable to him in negli- 
gence. Fisher J., in Guerard et al v. Rodgers et al,” decided that the section 
was inapplicable because of the original intention of the parties. The ques- 
tion to be asked becomes: Is the primary purpose of the arrangement com- 
pensation rather than companionship? It is submitted, in the light of these 
decisions, that if friendliness is the basis of the arrangement neither “hire” 
nor “compensation” may be applied. 

When an automobile owner carries passengers regularly for payment, the 
courts have, in some cases, found a type of hiring. In the Ontario case of 
Wing v. Banks” the plaintiff approached the defendant and suggested an 
arrangement whereby the latter should drive him to Kingston from his home 
for a weekly sum. Gale J. held that the defendant was “in the business of 
carrying passengers for compensation” as set out in the Ontario Highway 
Traffic Act.** His decision was based on the fact that there was a definite 
agreement for a fixed fee and a history of continued carriage. This type of 
arrangement would, it is submitted, be covered by our statute, inasmuch as 
there is a commercial aspect to the agreement. 


In Alberta the case of fixed payment, even on an isolated occasion, is 
in no doubt since the decision in the Semon case.”* In that case the owner mct 
several strangers in an Edmonton cafe and agreed to transport them to Fort 
Saskatchewan for a sum equivalent to taxi fare. H. J. Macdonald J. held thar 
there was a hiring within the statutory condition. 


An expense sharing agreement between strangers has been considered under 
highway traffic legislation although it has yet to arise under insurance regu- 
lations. Shaw v. McNay was decided under s. 47 of the Ontario Highway 
Traffic Act.** Godfrey J. in holding the driver not liable to a passenger who 
paid one-half the cost of gas and oil, decided the section does not apply to an 
owner of a motor car who, on an isolated occasion, carries a passenger who 
merely pays part of the cost of operation.” 


In summarizing our conclusions, it is submitted that neither the term 
“rented or leased” nor ‘taxi-cab, livery, public omnibus, jitney, or sight-seeing 
conveyance” can properly be applied to these situations: a friendly expense 
sharing agreement, payment for transportation to place of employment, pav- 
ment of a fixed sum on an isolated occasion, or an expense sharing agreement 
between strangers. ‘Rented or leased” is inappropriate because it implies 
exclusive possession or control. Further, “taxi, jitney, etc.,” are inapplicable as 
they are terms descriptive of commercial vehicles. Finally, it is submitted that 
‘carrying passengers for compensation or hire” is inapplicable to those agree- 
ments which are by their verv nature casual relationships. The cases dis- 
cussed, viz, McKay v. Minard’*, Guerard v. Rodgers*', and Shaw v. McNav ’, 
support this contention. However, on the authority of Wing v. Banks 1x 1s 
submitted the phrase does apply to payments for transportation to work, and 
on the authority of Semon v. Canada West Insurance’’, payments of a fixed 
amount for transportation. 
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for social and domestic purposes, but excluding use for hire: 
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LIABILITY OF OCCUPIER—CHILD LICENSEE— 
KNOWLEDGE 


The decision of the English Court of Appeal in Bates v. Stone Parish 
Council’ focuses attention on a branch of the law of negligence which has 
given the courts a great deal of trouble—that of liability in tort to children. 
The decision also involves an interesting example of what the Courts will 
consider as “knowledge” on the part of an occupier in regard to children who 
may be on the premises as licensees. Children do not form any class separate 
from invitees, licensees, or trespassers; they must be reckoned under one or 
another of these. Therefore, in respect to occupiers. a child differs from an 
adult only in that a stricter degree of care is required, for what is reasonably 
safe for an adult may not be so for a child. 


The Court of Appeal decided unanimously in the Bates case that the 
intant plaintiff was a licensee on the defendant’s premises, and further, that he 
was a licensee in regard to a slide on which the accident occurred. There can 
be little doubt that the court was right in so classifying him. The matter thus 
resolves itself to a question of what duty is owed by an occupier to a licensee. 
The rule has been stated: The occupier must warn a licensee of any concealed 
danger of which the occupier knows. 

The additional words “or ought to have known” have been used in con- 
tiicting cases, but were rejected by Greer L. J. in Ellis v. Fulham Borough 
Council’ which was a “playground case” similar to the Bates case. This 
question has been canvassed more thoroughly by Denning L. ]. in Hawkins v. 
Couldson and Purley Urban District Council.” Without going further into 
this controversial subject, one can be satisfied that for the present case, where 
the injury complained of resulted from a “static” condition of the premises, 
rctual knowledge was required of the defendant council before it could be 
neld liable to the piammtiff as a licensee. 

The accident to the plaintiff occurred in 1950. In 1934 a boy had fallen 
trom the same slide and as a result the council had installed a raii to prevent 
further accidents. The facts of the 1934 mishap and the steps taken to 
remedy the defect were recorded in the minutes of the defendant council. It 
appeared that at some time during the sixteen years which had elapsed between 
the two accidents the rail had in some way been displaced, and the condition of 
the slide at the time of the later accident was the same as it had been in 1934 

All the learned Lords Justices agreed that the defendant council had know- 
ledge of the dangerous condition of the slide. Somervell L. J. stated: 


The accident [1934] and the action taken as a resuli of it is fully recoded in the minutes: 
in these circumstances, I would have thought that the defendants knew or must be taken + 
know of the accident of 1934 * 


Birkett L. J., although admitting “the point is not free trom difficulty”, stated 


The knowledge of the council as recorded in its official minutes of twenty years ago must be 
regarded, I think, as knowledge of the council when dealing with the same subject-matter today ‘ 
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Romer L. J. fixes knowledge upon the defendants in a somewhat ditferen: 
fashion: 


the defendants cannot be acquitted of knowing the dangerous quality of the aperture 
the chute through which the piaintiff fell. The mere fact that the minutes of a parish coun:i! 
contain an entry which hod been minuted many years before does not necessarily fix tic 
council with knowledge of the subject-matter of the entry. In the present case, however. two 
gentlemen who were members of the council when the accident in 1934 occurred were sw!i 


members in 195¢ . 

With respect. it is ditticulr co appreciate how knowledge of the dangerous 
condition of the slide could be imputed to the defendant council. True, the 
facts of the accidents in 1934 had been recorded, but so had the remedial steps 
taken after the accident. Thus it would appear that although the defendants 
may be taken to have known of the danger resulting in the accident in 1934, 
and of the accident itself. they should also be taken to have knowledge that the 
slide had been repaired. Therefore, to the best of their knowledge, the slid- 
was no longer dangerous: the council minutes evidenced that it had been re- 
paired. It is therefore respectfully suggested that the Court of Appeal im- 
posed too high a duty upon the defendants in this particular case. 


The tragedy which occurred in the Bates case illustrates the problems which 
' , : , . 

mav arise, and have arisen, concerning children’s playgrounds. There may be 
a diversity of remedies; different types of playgrounds tor varying age groups 
and increased supervision over playgrounds are two which immediately suggest 
themselves. To impose upon municipalities and other organizations heavy 
duties such as that imposed in the Bates case would be, in the words of 
Romer L. J.: 

. . . disadvantageous in the extreme to the public and to children in general . . . for the 

prospect of being sued tor heavy damages insurable, perhaps, but only at considerahie cost} 

would in ail probabuitv resuit in the disappearance altogether of amenities which many loca! 


authorities and private persons voluntarily provide tor the entertainment and amusement oi 
children. 


J. A. Micrarp, B.A. 


1[1954] 3 All E.R. 38; [1954] 1 W.L.R. 1249 
271938] 1 K.B. 212: 119371 3 All E.R. 454 (C.A.). 
341954} 1 Q.B. 319: 119541 1 All E.R. 97 (C.A.) 
4Supra, note 1, at p. 42 and p. 1254 respectively 
*{bid, at p. 45 and p. i259 respectivel,. 

8] bid, at p. 49 and p. 1263 respectively. 

T[bid, ar p. 49 and p. 1264 respectively. 








ACCESSION TO LAND—LAW OF ACCRETIONS 
EFFECT OF OFFICIAL SURVEYS ACT (B.C.) 
APPLICABILITY OF DECISION TO ALBERTA SURVEYS ACT 


A recent British Columbia decision on accession to land migiit seem to be 
litcie but academic interest to practitioners in Alberta, in that the accretion 
question was iormed by tidal waters where the considerations are quite 
different from those applicable to accretions tormed by non-tidai waters. it is 
‘rue that the greater part of the illuminating and scholarly judgment of 
Wilson j. in In re Quieting Titles Act and Neilson’ is devoted to the ascertain- 
ment of the criteria applicable to accretions formed by cidal waters. idowever, 
the conciuding part of the judgment (not referred to in the headnote to the 
case) is certainly of practical interest in Alberta. 


er 


r 


if 
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The petitioner in this case was asking. under the Quieting Titles Act” for 
4 deciaration that he was entitled to be registered as owner of some land which, 
ine said, was a natural accretion to land of which he was the registered owner. 
The application was resisted by the Attorney-General of B.C. on the ground, 
inter alia, that sec. 2 of the Official Surveys Act’ which makes surveyed boun- 
dary lines “true and unalterable boundaries”. meant that the Legislature had 
legisiated in such a manner as to prevent the operation of the common-law rule 
ot accretions. 

Wilson J. rejected this contention with convincing brevity. After applying 
ihe well-known presumption in the rules of statutorv interpretation against a 
substantial alteration in the law except where there are express terms or a clear 
implication to that effect.” the learned iudge proceeded to hoid that che 
Official Surveys Act deals with official survevs and not with anv general 
aiterations in the system of land tenure. 


In order. presumably, to avoid confusion and uncertainty as to land titles. it {sec. 2! :ays 
that the boundaries fixed by a survey made under the authority of the government or the 
province shall be “the true and unalterable boundaries despite any inexactitude in measurement 
of area or dimensions. Now surly, considring the ovyect and scope ot the Act, all that is 
meat to be said to the jand owner is this: “This 1s your boundary, you cannot iereatter come 
inte court and say it is, through a surveyor’s error. a wrong boundary.’ But to go rurtner 
and say that a provision ciearly intended to guard againsr intigation arising trom sutveyors mis 
takes has the etfect ot displacing the rules as to accretions 1s w pervert and astort ie 
purpose and effect of the legislation.® 

Wilson J., not having before him a ciear demonstration of legislative intent, 
retused to find that this legislation, passed for one purpose, cttected another 


and, in so doing, abrogated “an ancient and honoured rule of the law.”” 


The long-estabiished practice ot the Government of Alberta (as also its 
predecessor in this matter, the Dominion Government) has Deen to deal with 
accreted land as belonging to the Crown and this practice has not been chal- 
lenged directiy im the courts since its inception some time in the 1920s. As 
‘he common {aw ruie as to accretions has been heid applicable in Alberta,’ the 
miy possibie iustitication in law tor this practice is that the common iaw rule 


he 


has been abrogated bv some provincial statute. The Government has advanced 
as one such abrogation sec. 6 (1) and (2) of The Public Lands Act,” which: 
lays down that the ownership of the bed or shore of any body of water shali 
not pass to the grantee with a Crown grant. This contention has been argued 
against by the writer elsewhere’’ on the basis that the right to an accretion does 
not depend on the ownership of the bed or shore. Another possible abrogation 
has existed in sec. 27 of the Aiberta Surveys Act,’’ along the same line of 
reasoning as that used by the Attorney-General of B.C. with respect to the 
Official Survevs Act. 


‘] he operative wording of sec. 2 of the B.C. Act is: 


All boundary lines . . . shall be the true and unalterable boundaries . . . whether the same 
upon admeasurement are or are not found to contain the exact area or dimensions mentioned 
a .2nF... Oe... . 


Sec. 27 ot the Alberta Statute reads: 


All boundarv lines . .. shall . . . be the true boundaries . . whether the same upon 
admeasurement, are or are not found to contain the exact area or dimensions mentioned or 
expressed in any... grant .. 


If anything, the wording of the B.C. Statute, “true and unalterable”, as 
opposed to merely “true” in the Alberta Statute, presents a stronger argument 
in favour of the abrogation of the common law rule. Nevertheless it did not 
suftice for Wilson J. Otherwise, the wording is practically identical and. it is 
submitted. the obrect and scope of the Alberta Surveys Act in this respect is 
the same as that of the Official Surveys Act. Theretore, the reasoning of 
Wilson J. is as applicable to an argument based on the former statute as it was 
to the latter, and. if the present Government practice be challenged in the 
courts of this province, the decision in In re Quieting Titles Act and Neilson 
should have a strong persuasive effect in rejecting the Alberta Surveys Act as 
a source of statutory justification for the practice. 


C. A. G. Parmer, M.A. (Oxon.}. 


1(1954), 13 WW.R. (NS.) 241. 

2R.S.B.C., 1942, Ch. 282. 

3R.S.B.C., 1948, Ch. 321. 

fac p. 251. 

Sat pp. 251, 252. 

Sar p. 252 

7See Palmer, Correspondence (1953, 31 Can. Bar Rev. 713 at 714. 


8Clarke v. City of Edmonton, 11930] S.C.R. 137, [1929], 4 D.L.R. 1010, revg. [1928) ! 
W.W.R. 553, 23 Alta. L.R. 233. : 


21949 (Alta.) c. 81. 
10Supra, tootnote 7. 
WRS.A. 1942, «. 75. 








CRIMINAL LAW—HUSBAND AND WIFE—CONSPIRACY 


Kowbel v. R.,' in which it was held in the Supreme Court ot Canada that 
2 husband and wife are incapable in law of conspiring together, is a remarkable 
example of how a court in the present day can be very cautious and conserva- 
::ve, although given the opportunity to clear awav some of the “dead wood” 
existing in the iaw. The case is noteworthy aiso 1n that it illustrares an wrusual 
way in waich a ruie of law can grow up outside the courts or legislatures. 

Tle accused was convicted on two charges: first, that he conspired with his 
wife tc commit the indictable offence of forgery. and second, that he uniaw- 
fzily conspired with his wife to commit the indictable offence of uttering. 
using, dealing with, or acting upon certain documents. knowing the same to be 
forged, contrary to section 573 of the Crimnial Code. The accused was sen- 
tenced to five months in gaol. He appealed ww the Ontario Court of Appeal, 
and his appeal was dismissed.’ On further apneai to the Supreme ¢‘ourt of 
Canada, the conviction was quashed. The soie detences that the accused raised 
were that at common law, a husband and wiie cannot be guilty of conspiring 
together, and that this common law principle is preserved in section 16° of rhe 
Criminal Code. The basis of the defence was the ancient common law fiction 
or doctrine of conjugal unity by which husband and wife are considered one 
person, which prevents them from forming the agreement between two or more 
persons which is a necessarv element in conspiracy. The maioritv 1 the Su- 
preme Court of Canada agreed that such a common iaw defence exists. Tas- 
chereau J.° quoted, as authority for such a view, a long list ot text writers, who 
have stated that a husband and wite cannot conspire together since thev are but 
one person in law and are presumed to have but one will. ‘T'aschereau j. further 
stated that this common law defence can ve raised in Canadian courts. as it is 
preserved by section 16 of the Criminai Code He did nor think thar the words 
“everv one” in section 573 of the Code included husbands and wives because 
the definition of “every one” in section 2(13)° of the Code states thar these 
words apply only to persons “in relation to such acts and things as thev are 
capabie of doing.” He felt that these words are no more applicabie to husbands 
and wives than thev are to children under seven years or to insane persons. 
Taschereau J. concluded his judgment by stating that, although there are no 
Canadian iudgments on this point, 

= think it is well settled that since many centuries, it has been the law of Eng and 
chat a husband and wite cannot alone conspire to commut an indictable offence. These views 
save Deen expressed during over six centuries, and 1 would be siow to believe that the hesitations 
of a few modern writers could justify us to brush aside what has always been considered as the 
existing law. 

It can be seen that Kowbel’s conviction was quashed solely because an old 
and dusty legal fiction was raised as a defence. It is apparent that this fiction 
~t conjugal unity has outgrown its usefulness in this twentieth centurv. Mc- 

‘ardie 1., in Gottliffe v. Edelston,’ said: 


« find it difficult to see how the old and conventional doctrine of unitv can be sani te 
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operate at the present day. There is .. . no physical unity, save in the most limited and ucca- 
sional sense. There is no mental unity in any just meaning of the word. Husbands and wives 
have their individual outlooks. They may belong to different political parties, to different schools 
of thought. A wife may be counsel in the courts against her husband. A husband may be 
counsel against his wife. Each has a separate intellectual life and activities. Moreover . . . the 
modern notion is that it is one’s right to assert one’s own individuality. .. . We are probably 
completing the transition from the family to the personal epoch of woman. Upon the... 
matter of spiritual unity . . . husband and wife may belong to different sects, or even to 
different creeds 
Not only has the doctrine of conjugal unity lost its meaning in the social, 
economical and religious sense; it has also lost much of its effect on the legal 
relations of husband and wife. Glanville Williams states: * 


With the intervention of equity and later of statute, it became crystal clear that a woman 
on marriage retained a legal personality distinct from that of her husband. Husband and wife 
are now totally distinct legal persons in the law of contract and the law of property. They can 
even contract with each other, or make leases to each other. . . . There are, however, still some 
special rules pertaining to husband and wife in the law of evidence, crime, tort, conflict of 
laws, status, income tax, and insurance; and some of these may appear, at least at first sight, 
to be due in whole or in part to the fiction of unity. 


After reviewing these fields of law, Dr. Williams concludes that,” 


The picture presented by these different departments of the law is a somewhat complex 
one, and it cannot be said dogmatically that the fiction of unity is or that it is not part of 
modern English law. All that can be observed by way of generalisation is that the fiction has 
been applied in certain contexts, but that in almost all of them it has subserved public policy, 
or at least humanitarianism. A doctrine that thus enables the judges to mould other rules of 
law in accordance with public policy or humanitarianism is not lightly to be cast aside; but it 
is submitted that it ought to be used only to bolster up a decision arrived at on other grounds, 
and it is not in itself a satisfactory basis of decision. 

We may conclude then that it would be desirable to avoid the use of this 
doctrine in the Knowbel case. To layman and lawyer alike, the decision in the 
case seems ridiculous. Years ago when a wife was actually subservient to her 
husband, and without the capacity to contract or make an agreement with him 
or anyone else, the fiction of conjugal unity was applicable to the crime of 
conspiracy since an agreement is of the essence of the crime. But such is not 
the case today. 

How then could the Supreme Court of Canada have avoided quashing the 
conviction? 

I submit that they could easily have concluded that it has never been the law 
of England or Canada that the fiction of conjugai unity applies to a charge 
of conspiracy between husband and wife. There has never been a case in Eng- 
land or Canada on this point,’® and thus there was no precedent to stop the 
Supreme Court from making a realistic decision. The textbook writers, of 
course, deserved consideration, and the majority of them’ do state that there 
is such a rule that husband and wife cannot conspire together. But, as Fauteux J. 
points out in his dissenting judgment in the Supreme Court, all these writers 
trace this supposed rule to Hawkins’ Pleas of the Crown, on whose authority 
it rests, yet the only case which Hawkins himself relies on is a case reported in 
1365, written in Norman, which is not on point since a third party was charged 
with the husband and wife, and the question of whether a husband and wife 
can conspire by themselves alone was not decided. But Taschereau J., speaking — 
for the majority, chose to say that “this case is most useful to show what was 
the state of the iaw at that time, and how it was understood by the lawyers of 
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Engiand over 600 years ago.” After discussing the importance of tradition, 
he states, “Since then it has been generally recognized that a husband and a 
wite were iegally incapable of conspiracy.” To this writer, this reasoning is a 
most unusual example of a court’s elevation of an archaic principle cited in 
‘egal literature to the status of binding law. 

Even if the court is correct in giving such weight to the propositions laid 
down by the text writers, it should be pointed out that manv modern writers 
deny that such a “rule” exists today. Eversley™ states, “. . . bur it is doubtful 
now whether that proposition would be held to be good iaw tt ic were shown 
chat the agency of the wife was as active as that of the husband.” 

A second line of reasoning could have been used by the Supreme Court of 
‘Canada to allow them to conclude that Kowbel was guiity. The court might 
have found that even if the common law did contain such a rule, the rule is 
inconsistent with the provisions of the Criminal Code, and therefore inapplic- 
able by virtue of section 16 of the Code.’® Section 573, the section under 
which the accused was charged, reads, “Every one is guilty . . . who conspires 
with any person to commit an indictable offence.” Section 2(13) defines 
“every one” as including everyone in relation to such acts as they are capable 
of doing. It could be argued that this means that only those who are capable 
of having a mens rea can be guilty of conspiracy. Fauteux |. in his dissenting 
judgment used this approach. He stated that children under fourteen and 
persons labouring under natural imbecility, disease of the mind or under spe- 
citic delusions would therefore be excluded from section 573, but husband and 
wite would be included as they are capable of having a mens rea. It follows 
rhat the common law “rule” is inconsistent with the Code, and thus not 
epplicable to charges laid under section 573. {Nowhere in the Code is express 
provision made for the preservation ot the supposed common law defence.) 
Further strength is added to the argument that, if such a common law defence 
exists, it is inconsistent with the Code, when section 21'* of the Code is con- 
sidered. Section 21 states that “no presumption shall be made that a married 
woman committing an offence does so under compulsion because she commits 
it in the presence of her husband.” This section was enacted to negative the 
eld common law presumption, which afforded a defence that the prosecution 
could overcome only by proving that the wife acted independently. Both Laid- 
law J.A. in the Court of Appeal and Fauteux J. in the Supreme Court of 
Canada were of the opinion that section 21 indicates that the doctrine of 
conjugal unity is negatived by the Code. 

It is this writer’s opinion that, on either of these grounds, the accused 
should have lost the appeal. Of course, it must not be forgotten that the 
purpose of the courts differs in criminal cases from civil actions. In civil 
sroceedings, the courts are justified in changing the existing law, by the 
employment of well-known devices, to make the law conform with changing 
conditions. The courts are not so justified in criminal cases, where it is con- 
sidered that the accused is entitled to as much protection as possible. It is the 
function of the legislature, and the legislature alone, to make changes in the 

“minal law which take away existing defences and protections for an accused. 
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But these considerations, in my opinion, are not applicable to the Anowvel case 
: the above arguments are sound. 


tack Acirorp, B.A. 


171954) 2 S.C.R. 498, [1954] 4 D.L.R. 337. 110 CCC. 47. 
Cf. s. 408(1) (d) of the new Crimina! Code, which changes only the punishment on conviction. 
3{1953} 3 D.L.R. 809, 106 C.C.C. 65. 


‘S. 16 allows common law defences to be raised. Cf. s. 7(2) of the new Code, which is sub- 
stantially the same. 


°Kerwin, Estey and Cartwright JJ. concurred with Taschereau J. 
Cf. s. 2(15) of the new Code, which is substantially the same. 
71930] 2 K.B. 378, at p. 384. , 
®“The Legal Unity of Husband and Wife” (1947), 10 Mod. L.R. 16, at p. 18. 
*Ibid., p. 30. 
10Some American courts have stated such a rule, and such is the rule in New Zealand, as laid 
down by R. v. McKechie, [1926] N.Z. L.R. 1. 
11Hawkins, Stephen, Kenny, Archbold, Phipson and others. 
12Eversley on Domestic Relations, (6th ed.), p. 150. 
13S, 16 reads: “All rules and principles of the common law which render any circumstances a 


justification or excuse for any act or a defence to any charge, shall remain in force and be applicable 


to any defence to a charge under this Act except in so far as they are hereby altered or are incon- 
sistent herewith.” 


14The same section is re-enacted in the new Code as s. 18 
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CRIMINAL LAW—THEFT—COLOUR OF RIGHT— 
MISTAKEN BELIEF 


A recent decision of Mr. Justice Rand of the Supreme Court of Canada 
indicates a rather serious departure from what, it is submitted, has long been 
recognized as a defence to a charge of theft. 

The external facts of the case, R. v. Shymkowich’ are few and simple. The 
accused, a beachcomber, entered into the booming grounds of a iumber com- 
pany situated on the Fraser River and removed two logs which he found floating 
outside a boom. He stated that he thought he was entitled to salvage any logs 
found floating outside a boom, even though they were still within a private 
booming ground. 

The accused was charged with theft under s. 347 of the Code,’ which reads: 


There or stealing is the act of fraudulently and without colour of right taking, or fraudu- 
lently and without colour of right converting to the use of any person, anything capable ot 
being stolen, with intent, 


(a} co deprive the owner, or any person having any special property or interest therein, 
temporarily or absolutely of such thing or of such property interest. 

The accused maintained as a defence that he had a bona fide belief that he 
was entitled to salvage any logs floating outside a boom, and that the taking 
of the iogs was, therefore, not “fraudulently and without colour of right.” 

It is interesting to consider, briefly, the decisions of the trial judge and of 
the British Columbia Court of Appeal. 

In delivering judgment, the learned County Court Judge said, in part: 


I think that mens rea, that is, an intent to do wrong, is an integral part of this offence 
and must be proved, and in this connection I feel that the story and the actions of the accused 
have created more than a reasonable doubt in my mind as to there being anv intent on his 
part to do anything wrong, and it is of course well-established practice that the accused shall 
be entitied to any reasonable doubt. In view of this, I feel I must dismiss the charge.5 


The Crown appealed the decision of the county court judge to the Court of 
Appeal where judgment was given. by the Chief Justice of British Columbia. 
He agreed with the learned trial judge that mens rea was an essential element of 
the offence and found that there was evidence to support his conclusion that 
there was no mens rea on the part of the respondent. He further expressed the 
opinion that the evidence disclosed that the respondent was under the honest 
impression that he had the right to take possession of the logs in order to 
recover some portion of their value from their owners. The appeal was, 
therefore, dismissed and the Crown brought a final appeal to the Supreme 


Court of Canada. 

Three decisions are reported. Rand J. and Estey J. give the majority 
decisions, while Locke J. is dissenting. The appeal is allowed and the accused 
found guilty of the offence of theft. 

Locke J., in his dissenting judgment, approves the reasoning of the county 
court judge and the Court of Appeal. He states: 


her than to construe the language of the Code defining thert, I see no question of law 
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rhis matter other than as to whether there was any evidence og whica 
‘lourt ludge -ould find that the respondent took possession of the logs 
titled t¢ de so with the ‘nrention not of stealing them but ot profiting oa 
-om the owners if they were tound, or which left him in such doub tas to 
nquit him. § respecttuily agree with che Chief Justice of British Columbia 
evidence upon which che crial Judge could so find.* 


Although Estey J. allows the Crown’s appeal, and finds the accused guilty 
of theft, he does so only upon his conclusion, after carefully reviewing the 
fact, that the belief of the accused in a right to take the logs was not an honest 
or bona fide belief. 


However, the important result of these decisions is the unanimous con- 
clusion, after a review of the authorities, that the law is correctly stated in 
Kenny’s Outlines of Criminal Law: 


If property is taken by a crue legal right, Sete co ane, eee © cnn fe 
taking it. But immunity is carried further, because the common lew has always admitted 
that a man’s honest, though erroneous or unreasonable belief that he hed a legal right to take 
the thing should negative criminal guilt. This clearly covers a mistake of law and it is 
incorrect to state that a belief in a right which has no existence in law will not suffice.5 


We now come to the decision of Rand J., with which this comment is 
mainly concerned. As previously stated, Estey J. allows the appeal and finds 
the accused guilty because he concludes, on the facts, that the belief of the 
accused that he had a legal right to take the logs was not an honest belief. 
Although Rand J. arrives at the same result, that is, he finds the accused guilty 
of theft, he does so on the basis that what the accused claims as a defence is no 
defence at all. In other words, Rand J. states that, even did the accused 
honestly believe he had a right to take the logs, this is not admissible as a 
defence. He states his conclusions as follows: 

What, then, he believed was that by the general law he had a right to collect them as 
he did, to dispose of them, and in effect to require the owners to pay him or the person to 
whom he transferred them remuneration for his salvage work. Is chat admissible as a defence 


I have no doubt that it is not. As Kenny in his outlines of criminal law, 1952 Ed. at 
p. 48 says:— 

‘The final condition is, that the mistake, however reasonable, must not relate to matters 
of law but to matters of fact. For a mistake of law, even though inevitable, is not allowed 
in England to afford any excuse for crime. Ignerantia juris neminem encuset. The utmost 
effect it can ever have is that it may occasionally, like drunkenness, rebut the existence of 
the peculiar form of mens rea which some particular kind of crime may require.’* 


| 
He 


The result, then, is that Rand J. arrives at an opposite conclusion to the 
other judges referred to, in his ruling that the accused was mistaken as to 
matters of law, and, therefore, had no defence to the charge of theft. Obviously, 
it is paradoxical that opposite conclusions can be arrived at and yet the same 
authority be cited in support of both conclusions. Both Rand J. and the 
other judges cite statements from Kenny’s Outlines of Criminal Law as 
correctly stating the law, and each statement seems to support one of the 
diverse views. 

There must be an explanation, and, of course, there is. Either there are 
conflicting statements in Kenny’s Outlines of Criminal Law or else one of 
the statements does not support its proponent’s contention. It is submitted, 
with respect, that the statement in Kenny referred to by Rand J. is incomplete 
and, therefore, does not support his contention. . 
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The statement from Kenny as quoted by Rand J. concludes: 

The utmost effect it [mistake of law] can ever have is that it may occasionally, like 
drunkenness, rebut the existence of the peculiar form of mens rea which some particular kind 
of crime may require. 

Unfortunately, this is where Rand J. stops. However, the statement in 
Kenny goes on to say: 

Thus larceny even at common law could only be committed when a thing is stolen without 
even the appearance of right to take it; and, accordingly, a boma fide and reasonable 
mistake, even though it be of law . . . will afford a sufficient defence.’ 

This latter statement, then, is in complete agreement with the statement 
on page 241, which the other judges cite as a correct statement of the law. 
In other words, Rand J. relies for his decision on a general rule, whereas, the 
very next sentence in Kenny points out that larceny was always on exception 
to the general rule, and a bona fide belief, even though a mistake of law, is a 
defence. 


Possibly, Rand J. felt that defence to larceny at common law is, for some 
reason, inapplicable as a defence to a charge of theft as defined by the 
Criminal Code. However, as Locke J. points out, the definition of theft in the 
Code embodies the accepted defnition of the offence of larceny at common 
low. Therefore, there is no apparent reason why a defence to a charge of 
larceny which would have prevailed at common law should not prevail as a 
defence to a charge of theft under the Code. This was, in effect. the unani- 
mous agreement of the learned county court judge, the Chief Justice of 


British Columbia, and Locke and Estey JJ. in the Supreme Court of Canada. 


Our law has long recognized that an honest claim of right, though it may 
be unfounded in law or fact. will prevent a taking from being felonious. It 
is submitted that the decision of Rand J. in the case of R. v. Shymkowich 
is a serious narrowing of the accepted principle. 


K. Latta, B.A. 


111954] SC:R. 606, 19 CR. (Can.) 401, 110 C.C.C. 97 


4k S.C... 1927, c. 36.. Estey J. states, at [1954] S.C.R. 609. thar the charge in question was 
sud under s. 396 of the Code. But Locke J.’s intimation at [1954] S.C.R. 622, that the charge 
was laid under s. 347 of the Code seems more probable. 


3Qiicted by Sloan C.J.B.G. at (1954), 12 W.W.R. (N.S.) 49. at p. 51 
41954] SC.R., at p. 624. 

636th ed, 1952, at p. 241 fte 

$1954] S'C.R. at p. 608. 

Op. cit., at p. 49. 
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